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(2) Inthe year 1945 while you were a resident of New 
York City you registered a preference for the American 
Labor Party; the American Labor Party within New York 
City has been cited as being under the domination and con- 
trol of the Communist Party or members thereof by a 
Special Committee on Un-American Activities of the 
House of Representatives of the United States, and by the 
State of California Committee on Un-American Activities. 

(3) In your answer under oath of October 13, 1952, to 
the then Interior Department Loyalty Board you stated in 
effect that during the time you were teaching at Teachers 
College of Columbia University you subscribed to the USSR 
Information Bulletin and that you (and others interested) 


brought copies of the Daily Worker and of the New Masses. 
The USSR Information Bulletin is the official publication 
of the Government of Soviet Russia and the Daily Worker and 


the New Masses are Communist publications which have been 
cited numerous times by the Special Committee on Un-American 
Activities of the House of Representatives of the United States. 

It is noted that you also stated in connection with the above 
that bulletins from numerous other nations and many other 
publications were taken or procured and that the purpose of 
all the publications was to have on hand information about 
various countries of all political orientations. The purpose 
of this paragraph is to present the facts in connection with all 
of said publications and allow an inquiry into the purpose of 
the same. 

(4) In your said answer under oath of October 13, 1952, 
hereinabove mentioned, you stated with regard to your acquain- 
tance and association with the said F--- and the said W---, here- 
inabove named, in brief as follows: Re F---; that you were not 
certain of his identity but believed he was the person you 
met in Georgia as F--- and that you would extend as 
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much information as you could remember about F---. 
This information was to the effect that you were introduced 
to Mr. F---, may have had another personal contact with him, 
but were not sure, and had a faint recollection that you may 
have written him one letter, but that your association with him 
was rather casual and short lived, and that you never knew he 
was connected with any Communist front; Re W---; 
That you did know Mr. W--- and had several visits and associa- 
tions with him solely as a professional matter, as detailed in 
your said answer, and no other associations with him, but you 
never knew he was a member of or a leader in the Communist 
Party. 

As to these associations it is alleged: That in fact your 
associations with the said F--- were not fully divulged by you 
and that Same were not casual but on the contrary were the 
associations of an intimate friendship; that in fact your 
associations with the said W--- were not fully divulged by 
you in that such associations were not solely connected with 
your teaching profession; and that you did know that both the 
said F--- and the said W--- were members of, affiliated with, 
or in sympathetic association with the Communist Party and 
numerous Communist front organizations. 

(b) The Communist Party is a totalitarian and subversive 
organization which has adopted, maintained, and showed a policy of 
advocating or approving the commission of acts by force or violence 
to deny persons their rights under the Constitution of the United States 
and which has sought and now seeks to alter the form of the government 
of the United States by unconstitutional means. The Communist Party 
has been designated by the Attorney General of the United States as 
being within the purview of section 8(a)(5) of Executive Order 10450. 


at 
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3. Your behavior, activities and associations tend to show that 
you are not reliable or trustworthy, and the facts above alleged furnish 
reason to believe that you have deliberately misrepresented, falsified 
or omitted material facts in connection with your said behavior, 
activities and associations, and these facts also furnish reason to 
believe that you may be subjected to coercion, influence, or pressure 
which may cause you to act contrary to the best interests of national 
security. 

4. You are hereby advised of your right and opportunity to 
submit any statements, answer, or affidavits to the Secretary of the 
Interior within 30 days after receipt of this notice to show why you 
should be reinstated or restored to duty. All such statements, answer, 
and affidavits should be sworn to under oath and it should be noted that 
any deliberate misrepresentations, falsifications, or omission of material 
facts may constitute sufficient basis for removal. You may also request 
a hearing before a board duly constituted for that purpose. I will review 
and consider such statements, answer, and affidavits, if any are submit- 
ted by you, and the recommendation of the hearing board if a hearing is 
requested, and within 30 days thereafter you will be notified of my 
decision to either terminate your employment if I shall determine that 
such termination is necessary and advisable in the interests of the national 
security of the United States, or to reinstate you to your former employ- 
ment. If you are reinstated you shall be allowed compensation for all 
of the period of your suspension, but the amount shall not exceed the 
difference between the amount you would normally have earned during 


the period of suspension at the rate you were receiving on the date of 


your suspension and your interim net earnings. 

5. There is enclosed a copy of Departmental Order No. 2738 to 
which are attached copies of Executive Order 10450 and Public Law 733 
(The Act of August 26, 1950). 


/s/ Douglas McKay 
Secretary of the Interior 


Enclosure 
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FOR THE DISTRICT OF COLUMBIA 


WILLIAM VINCENT VITARELLI 
Erwinna 
Pennsylvania 


Plaintiff, 
* CIVIL ACTION NO. 


2870-56 


- against - 


FRED A. SEATON, Secretary of the 
Interior of the United States, Washington t va 

25, D.C.; PHILIP YOUNG, Chairman, . [Filed July 10, 1956] 
GEORGE M. MOORE, and FREDERICK : 

J. LAWTON,, Members of the Civil Service : 

Commission of the United States, : 

Washington 25, D. C. 


Defendants 


COMPLAINT FOR A DECLARATORY JUDGMENT AND 
INJUNCTION 


Plaintiff, appearing herein by his attorney, Clifford J. Hynning, 
for his complaint against the defendants, respectfully alleges as 
follows: 

FIRST. This is a civil action for a declaratory judgment and 
other equitable relief to restore plaintiff to employment in the Edu- 
cation Department of the Trust Territory of the Pacific Islands, 
Department of the Interior. This action arises under the Constitution 
and laws of the United States and involves a matter in controversy, ex- 
ceeding the sum or value of $3,000.00, exclusive of interests and 
costs. 

SECOND. Jurisdiction of this Court over the subject matter is 
founded upon United States Code, Title 28, Sections 1331, 1332, 2201, 
and 2202, United States Code, Title 5, Section 22-1 and 1009, and 
District of Columbia Code, Sections 11-305, and 11-306. Jurisdiction 

is also based on the Fifth Amendment to the Constitution of the 
United States and on Articles I and III thereof. 
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THIRD. Plaintiff is a citizen of the United States and a citizen 
of Pennsylvania residing in Erwinna, Bucks County, in the Eastern 


District of Pennsvyiyaniia, and brings this action in his own right. 
FOURTH. Dei«niant FRED A. SEATON is Secretary of the 

Interior of the United States of America, who has adopted or con- 

tinues the actions of his predecessors in the suspension and removal 


of plaintiff from, and the refusal to restore plaintiff to, his position 
in the Department of the Interior, as herein alleged, and is herein- 
after called "defendant Secretary."' The official residence of defen- 
dant Secretary is in the District of Columbia. 

FIFTH. Defendants PHILIP YOUNG, GEORGE M. MOORE, and 
FREDERICK J. LAWTON are members of the United States Civil 
Service Commission, hereinafter called ''defendant Commissioners." 
The official residence of each of them is in the District of Columbia. 

SIXTH. On August 6, 1951, plaintiff was employed by the 
Department of the Interior pursuant to Civil Service Regulation 6. 10h), 
Schedule A; he acquired the right to this employment by meeting the 
requirements of said regulation; and, having completed his trial 
period, he became an employee holding an "indefinite appointment" 
within the meaning of the Act of August 26, 1950 (64 Stat. 476, 5 U.S. 
Code 22-1, hereinafter called the "Act of August 26, 1950"). 

SEVENTH. Plaintiff was employed as education and training 
specialist in Koror, Western Caroline Islands, of the Trust Territory 
of the Pacific Islands, Department of the Interior, and his duties con- 
sisted of administering and fostering an educational program for the 
native people of the Palau District of the Trust Territory, including 

teacher training and the preparation of teaching materials. At 
time of suspension, plaintiff received a salary of $6, 140 per year, 
plus 25% overseas differential. 
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EIGHTH. Plaintiff's position in the Department of the Interior 
was at no time a "sensitive" position, whether by official designation 
of the Department of the Interior under Sec. 5 (a) of the Departmental 
Security Regulations (Order No. 2738, dated November 9, 1953) or by 
the nature of plaintiff's duties, which did not put him in contact with, 
or give him access to, authorized or unauthorized, any "confidential" 
or "secret" or "classified" information or material; nor was he ina 
position to influence action or policy against the interests of the 
Government of the United States, or otherwise to aid or assist internal 
subversion or foreign aggression against the United States; and plain- 
tiff was not subject to the summary removal powers under the Act of 
August 26, 1950. 

NINTH. Plaintiff has, at all times, rendered full and completely 
satisfactory service in his position as education and training specialist, 
as aforesaid, has received official ratings of "excellent, " and has 
secured favorable commendations from his superiors. 

TENTH. Plaintiff is and has always been completely and un- 
swervingly loyal to the Government of the United States, and defendant 
Secretary has so conceded on the record through the departmental 
security officer. 

ELEVENTH. On or about April 3, 1954, plaintiff received in 
Koror a dispatch from the High Commissioner of the Trust Territory 


together with an abstract of a letter from defendant Secretary sus- 


pending plaintiff (omitting the charges) as of the close of business on 
April 2, 1954, which date was later extended to April 5, 1954. On 
or about April 8, 1954, plaintiff received a registered air mail letter 


from defendant Secretary notifying plaintiff of his suspension and 
setting forth the charges against plaintiff. Defendant Secretary also 
advised plaintiff of his right to answer and request a hearing within 
30 days after the receipt of the letter. 
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TWELFTH. Plaintiff immediately requested travel authority 
from Koror to Washington, D. C., but was informed by a dispatch 
from the High Commissioner of the Trust Territory that he was "not 
entitled travel at Government expense unless resigning." Plaintiff 
was subsequently authorized to travel, and proceeded to Washington, 
D. C., for the purpose of preparing an answer to the charges. 
Plaintiff perforce left his wife and four children in Koror where they 
remained separated from plaintiff by thousands of miles for many 
months, dependent upon such funds as plaintiff could send from his 
scanty earnings on odd jobs which he secured while preparing his 
defense to the charges, attending the hearings, and waiting for the 
judgment of defendant Secretary, with all the attendant difficulties 
of familial communications over such geographical distances during 
such trying days for plaintiff. After plaintiff's removal as a so- 
called "security risk" by order of defendant Secretary, as herein- 
after alleged, the government at long last provided transportation 
for the return of plaintiff's wife and four children to the United States. 

THIRTEENTH. Plaintiff filed with defendant Secretary a written 
answer, together with 44 affidavits concerning his loyalty and character. 
On June 11, 1954, defendant Secretary informed plaintiff that the 
answer and Supporting documents "do not constitute sufficient grounds 
to reinstate" plaintiff. 

FOURTEENTH. On June 22, and July 1, 1954, plaintiff, together 
with counsel, appeared before a so-called security hearing board, 
which consisted of three members drawn from the Departments of 

37 Commerce, Justice and Agriculture. No evidence or testimony 
was adduced at this hearing on behalf of the Department of the Interior. 
Plaintiff was not confronted with any witnesses against him and did not 
have the right to subpeona witnesses. Therefore, he could not cross- 
examine his accusers or answer or rebut their statements against him. 
Nor was he given the text of the statements that had been made against 
him. In his testimony plaintiff categorically denied membership in or 
affiliation or sympathetic association with the Communist Party or its 


) 
sympathetizers and gave a complete, candid and factual explanation 
of all the matters contained in the written charges. The security 
officer of the Department of the Interior conceded on the record that 
plaintiff's loyalty was not in issue. In addition, four witnesses 
testified on plaintiff's behalf. 

FIFTEENTH. By letter dated September 3, 1954, plaintiff 
received from the Director of the Office of Trust Territory, a copy 
of "Findings and Final Determination" by defendant Secretary, dated 
September 2, 1954, in which defendant Secretary found "it advisable 
and necessary that the employment of William Vincent Vitarelli 
Should be terminated in the interest of national security for the 
reasons specifically set forth in the letter of charges dated March 30, 
1954, "without stating which of the charges were sustained against 
plaintiff. Nor did these purported findings state that plaintiff held a 
"sensitive position" in the Department of the Interior. Plaintiff's em- 
ployment was terminated as of the close of business on September 10, 
1954. 

SIXTEENTH. Plaintiff has received several conflicting official 
explanations why he was suspended and removed as a “security risk" 
from his position in the Department of the Interior. He learned of his 
probable suspension through an announcement to the press on March 
12, 1954, by the High Commissioner of the Trust Territory of the 
Department of the Interior who stated in Guam that five Trust Territory 

38 employees were officially to be asked to resign as "security risks" 
and identified one of them as a "known conscientious objector, saying 
that an advocate of pacifism is out of place in so sensitive and stra- 
tegic an area as the Trust Territory."" This public reference was to 
plaintiff whose pacifism was known. This official press announcement 
also conflicts with the fact that plaintiff's position has never been desig- 
nated as "sensitive" by the Department of the Interior, as hereinbefore 
alleged. 
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SEVENTEENTH. An entirely different explanation was officially 
given plaintiff by defendant Secretary in the letter of removal, which, 
by referring to the letter of charges, indicated that plaintiff was re- 


moved because of his associations prior to his employment by the 


Department of the Interior. 
EIGHTEENTH. Another entirely different explanation was 
officially given plaintiff's original counsel (who remains of counsel) 


by the Solicitor of the Department of the Interior to the effect that 
plaintiff had been removed because of an investigative report which 
had been received in the Department of the Interior after the filing 

of the letter of charges and which was not necessarily reflected in the 
letter of charges. 

NINETEENTH. Another entirely different explanation was given 
plaintiff's original counsel by the personnel officer for the Trust Terri- 
tories of the Department of the Interior to the effect that plaintiff had 
not been removed for any subversive association or activity, as implied 
in the explanation set forth in paragraph seventeenth above, but because 
plaintiff had exhibited "lack of common sense" during his employment 
by the Department of the Interior in the South Pacific. 

TWENTIETH. On the basis of the allegations in paragraphs six- 
teenth through nineteenth, plaintiff avers that certain persons in the 
Department of the Interior desired to oust plaintiff; that the so-called 

39 security proceedings against him were brought for this purpose 
and not for the reasons set forth in the letter of charges; and that 
efforts were officially made to force plaintiff to resign by threats not 
to give him transportation to the mainland where he could defend him- 
self and by threats not to pay the cost of bringing his wife and four 
children home for many months during which period plaintiff received 
no pay or allowances. 
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TWENTY-FIRST. By petition, presented to defendant Secretary 
on October 25, 1955, plaintiff applied for reinstatement or rehearing. 
This petition resulted in the taking of certain testimony on November 


14, 1955, of the personnel officer of the Trust Territories of the 


Department of the Interior. This petition was denied by defendant 
Secretary on May 11, 1956. 

TWENTY-SECOND. On June 12, 1956, plaintiff by his attorney 
made a written demand upon defendant Secretary to restore him to 
duty forthwith in accord with the decision of the Supreme Court in 
Cole v. Young,but defendant Secretary has so far failed to comply 
with this demand. 

TWENTY-THIRD. Plaintiff has exhausted all the remedies 
available to him under applicable administrative procedures and has 
no adequate remedy at law other than the instant action, under the 
jurisdiction conferred upon this Court, for the irreparable damage 
he has suffered and continues to suffer as a result of the unlawful and 
unconstitutional acts of defendants which acts branded plaintiff as a 
“security risk" as hereinbefore alleged, have caused him to lose his 
employment and have resulted in a continuing injury to his reputation 
and to his health. 

TWENTY-FOURTH. Plaintiff's suspension and removal as a 
"security risk" under Executive Order 10450 was in violation of the 

40 Act of August 26, 1950, and the Lloyd-LaFollette Act (5 U.S.C. 
652 (a)) in that the aforesaid executive order and the applicable regula- 
tions of the Department of the Interior adopted pursuant thereto, pur- 
ported to establish a universal standard--" clearly consistent with the 
interests of the national security: ''--to be applied to all agencies and to 
all positions in each agency without regard to the fact that plaintiff's 
position had not been officially determined to be "sensitive" by the 
Department of the Interior, as aforesaid, nor was his position concerned 
with activities relating to the Nation's safety or to the "national security" 
as that standard was used in the Act of August 26, 1950. 
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TWENTY-FIFTH. Plaintiff's suspension and removal as a 
"security risk" were not authorized by law in that the statement of 
charges was not worded with sufficient specificity as to be meaning- 
ful to plaintiff or to enable him, on the assumption of innocence, to 
prepare an effective answer, and such charges were fatally vague 
and indefinite and worded in several alternatives, without specifying 
the times, places, or events concerning which plaintiff was alleged 
not to have told the truth, in violation of the Act of August 26, 1950, 
and the "due process clause" of the Fifth Amendment to the Con- 
stitution of the United States. 

TWENTY-SIXTH. Plaintiff's removal was not authorized by 
law in that he was not accorded a fair and impartial hearing in June, 
1954. The failure of defendant Secretary to afford plaintiff a fair 
hearing is further evidenced by the facts of record in the transcript 
of the proceedings before the so-called security hearing board which 
wandered far afield, without any discernible standards of relevancy 
or materiality, from the matters set forth in the letter of charges. 

In particular, plaintiff was examined on whether he thought the security 
program was a Republican plot to get rid of Democrats, on his views on 
41 racial segregation, on discrimination against Jews at Columbia 
University, on methods of pricing cotton in Georgia, on whether he had 
"heard" of a great variety of organizations which were not listed in 
the letter of charges, on whether Bucks County in Pennsylvania is a 
"depressed area", on "Black Mountain transcendentalism, " whatever 
that may be, on whether he voted for Henry Wallace in 1940 (for the 
vice presidency), on whether he "was quite hepped up over the one- 
world idea" and whether he "was still (i.e., June, 1954) a strong 
advocate of the United Nations." 

TWENTY-SEVENTH. Plaintiff's removal was not authorized by 
law in that the so-called security hearing board failed to accord plain- 
tiff "fair, impartial and equitable treatment", as required by the 
Civil-Service Handbook Guide for Members of Security Hearing Boards 
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under Executive Order 10450, and failed to exercise an independent 
judgment with respect to the kinds of information to be withheld from 
plaintiff under the guise of "classified matter" by the security officer 
of the Department of the Interior whose determinations in this regard 
were regarded as final and binding upon the said board. By so limit- 
ing itself, the said board completely failed to function as an impartial 
agency authority to hear and judge between the contentions of the 
security officer of the Department of the Interior and the evidence 
presented on behalf of plaintiff, in violation of the Act of August 26, 
1954, and the "due process" clause of the Fifth Amendment to the 
Constitution of the United States. 

TWENTY-EIGHTH. The so-called security hearing board and 
defendant Secretary assumed the accuracy of the so-called "confiden- 
tial file’ and assumed that plaintiff's testimony in variance therewith, 
if there were a variance, showed plaintiff to be untruthful and unreliable, 
and failed to reach an independent judgment with respect thereto, in 
violation of the Act of August 26, 1950, and the due process clause of 

42 the Fifth Amendment to the Constitution of the United States. 

TWENTY-NINTH. Nothing in the so-called "confidential file" 
on plaintiff is believed genuinely to bear upon the "interests of the 
national security", as that standard is used in the Act of August 26, 
1950. On the contrary, it is believed that the said file, if it exists, 
consists solely of unsworn and unsubstantiated statements by persons 
who, if identified, would fear to confront plaintiff and submit to cross- 
examination; and consequently the so-called "classified file," if it 
exists, was withheld from plaintiff in violation of the Act of August 26, 
1950, Executive Order 10450 and the departmental security regulations 
in pursuance thereto. 

THIRTIETH. The removal of plaintiff by defendant Secretary, 
as aforesaid, was arbitrary and capricious and in further violation of 
the ''due process" clause of the Fifth Amendment to the Constitution of 
the United States, in that there was no evidence of record to support the 
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finding of the so-called security hearing board and defendant Secretary 
considered -- as against the sworn testimony of plaintiff and his wit- 
nesses and affidavits of plaintiff's witnesses, which attested to the facts 
of plaintiff's complete and unswerving loyalty to the United States 
Government -- so-called "confidential information" based on statements 
of so-called "confidential informants, " none of which information was 
disclosed under oath, | and said board and defendant Secretary did not 
know of the circumstances surrounding such information, which would 
be relevant to an evaluation of the reliability or credibility of said | 
"confidential informers" and said "confidential information." 

THIRTY-FIRST. The removal of plaintiff by defendant Secretary, 
as aforesaid, was in violation of the Act of August 26, 1950, in that 
plaintiff was never furnished with the written statement of the decision 
of defendant Secretary as required under that Act, nor did any decision 

purporting to remove plaintiff inform him as to what specific 
charge, if any, had been used as a basis for the removal of plaintiff 
"in the interests of the national security"; and such purported action of 
defendant, as aforesaid, was taken in violation of the "due process" 
clause of the Fifth Amendment to the Constitution of the United States, 
in that plaintiff was never furnished with a copy of the findings and 
conclusions of the so-called security hearing board. 

THIRTY-SECOND. The removal of plaintiff by defendant Secre- 
tary, as hereinbefore alleged, has deprived plaintiff of his employment 
and compensation since on or about April 5, 1954, and thereby deprived 
plaintiff of liberty and property without due process of law, and the 
resulting actions by defendant Secretary and defendant Commissioners 
have branded him with "a badge of infamy" as a risk to the security of 
his country, arbitrarily and capriciously, without basis in fact, without 
a fair hearing or procedure, and constitute official defamation of plain- 
tiff without probable cause. By reason thereof, as herein set forth, 
plaintiff's reputation as a professional educator has been destroyed 
and it has become virtually impossible for him to obtain employment 
in his field of training. 
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THIRTY-THIRD. Defendant Secretary has refused and continues 
to refuse to restore plaintiff to his position withthe Department of the 


Interior, as aforesaid; and defendant Commissioners have listed 
plaintiff's name on the civil-service rolls as a person who has been 
removed as a "security risk" after a hearing pursuant to Executive 
Order 10450. 

THIRTY-FOURTH. By reason of the premises, plaintiff is 
entitled to relief against defendant. 

THIRTY-FIFTH. No prior application for this or any other 
relief has been made to this or any other Court. 

44 WHEREFORE, plaintiff prays for the following relief: 

1. That the actions of defendant FRED A. SEATON, Secretary 
of the Interior, and his predecessor, in suspending and removing 
plaintiff from his employment in the Department of the Interior on or 
about September 10, 1954, be set aside and declared null and void and 
illegal and in violation of the Act of August 26, 1950; in violation of the 
Lloyd-LaFollette Act (5 U. S. C. 652 (a)); in violation of Executive 
Order 10450 and the security regulations of the Department of the 
Interior adopted pursuant thereto insofar as they are here applicable; 
in violation of the Fifth Amendment io the Constitution of the United 
States and Articles I and III thereof; and that defendant's actions be 
declared arbitrary and capricious. 

2. That Executive Order 10450 as amended, and the security 
regulations of the Department of the Interior pursuant thereto, be de- 
clared unconstitutional and of no effect as applied to plaintiff in that 
said Executive Order and said regulations abridge plaintiff's rights 
under the Fifth Amendment to the Constitution of the United States 
and Articles I and ITI thereof. 

3. That a mandatory injunction issue directing: 

(a) Defendant FRED A. SEATON, Secretary of the Department 
of the Interior, his deputies, agents, attorneys and all those acting 
under or in concert with him, to reinstate and restore plaintiff to the 
position held by him at the time of his suspension on April 2, 1954, with 
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all the rights and status which he then had and which would have accum- 
ulated to the date of such reinstatement and restoration had he not been 
unlawfully discharged, and that plaintiff receive all salary and compen- 
sation which he would have received from the date of his unlawful sus- 
pension to the date of such restoration, in accord with the provisions 
of the Act of August 26, 1950. 

(b) Defendants PHILIP YOUNG, GEORGE M. MOORE, and 
FREDERICK J. LAWTON, members of the United States Civil Service 
Commission, to restore plaintiff to the place on all civil-service lists 
which he had immediately prior to his unlawful suspension with all the 
rights and status he then had and which would have accumulated had he 
not been unlawfully suspended and removed. 

(c) Defendants FRED A. SEATON, Secretary of the Interior, and 
PHILIP YOUNG, GEORGE M. MOORE, and FREDERICK J. LAWTON, 
members of the United States Civil Service Commission to expunge all 
records in their possession, custody, or control relating to plaintiff's 
discharge and of all proceedings thereto; and to refrain from inter- 
fering in any way with plaintiff's full reinstatement and restoration to 
his position in the Department of the Interior. 

4. That plaintiff be granted such other and further relief as the 
Court shall deem proper. 


/s/ Clifford J. Hynning 
Attorney for Plaintiff 


Of Counsel 


Allen S. Olmsted, 2nd 
Saul, Ewing, Remick & Saul 
2301 Packard Building 
Philadelphia 2, Pa. 


~~ 


» 
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46 [Filed September 10, 1956] 


ANSWER 

Now come the defendants, Fred A. Seaton, Secretary of the 
Interior of the United States, Philip Young, Chairman, George M. 
Moore, and Frederick J. Lawton, Members of the Civil Service 
Commission of the United States, and in answer to the complaint 
say as follows: 

First Defense 

1. Answering paragraph 1 of the complaint, defendants deny 
the allegations contained therein. 

2. Answering paragraph 2 of the complaint, defendants deny 
the allegations contained therein. 

3. Answering paragraph 3 of the complaint, defendants state 
that they are without knowledge or information sufficient to form a 
belief as to the allegations contained therein. 

4-5. ;Answering paragraphs 4 and 5 of the complaint, defendants 
admit the allegations contained therein. 

47 6. Answering paragraph 6 of the complaint, defendant Secretary 
of the Interior denies the allegations contained therein, except that he 
admits that on August 6, 1951, plaintiff was appointed by the Depart- 
ment of the Interior under Civil Service Commission Regulation 6. 101(h) 
which does not confer competitive civil service status. A certified 
copy of plaintiff's Standard Form 50 relating to his appointment is 
attached hereto. 

Defendant Commissioners state that they are without knowledge or 
information sufficient to form a belief as to the allegations contained in 
paragraph 6. 

7. Answering paragraph 7 of the complaint, defendant Secretary 
of the Interior admits the allegations contained therein. 

Defendant Commissioners state that they are without knowledge 
or information sufficient to form a belief as to the allegations contained 


in paragraph 7. 
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8. Answering paragraph 8 of the complaint, defendant Secretary « 
of the Interior admits the allegations contained therein. . 
Defendant Commissioners state that they are without knowledge - 


or information sufficient to form a belief as to the allegations con- 
tained in paragraph 8. 

9. Answering paragraph 9 of the complaint, defendant Secretary 
of the Interior denies the allegations contained therein. 


Defendant Commissioners state that they are without knowledge - 
or information sufficient to form a belief as to the allegations con- . 
tained in paragraph 9. 


10. Answering paragraph 10 of the complaint, defendants state 
that they are without knowledge or information sufficient to form a 
belief as to plaintiff's loyalty to the United States, except that Defen- 
dant Secretary of the Interior denies that plaintiff's loyalty has been 
conceded on the record. Defendant Secretary of the Interior states 
that on October 21, 1952, the Interior Department Loyalty Board, e 
pursuant to E. O. 9835, found that there was no reasonable doubt as ss 
to plaintiff's loyalty. | 

48 11. Answering paragraph 11 of the complaint, defendant Secre- 
tary of the Interior admits the allegations contained therein. 

Defendant Commissioners state that they are without knowledge 
or information sufficient to form a belief as to the allegations contained 
in paragraph 11. 

12. Answering paragraph 12 of the complaint, defendant Secre- 
tary of the Interior admits that plaintiff requested travel authority 
from Koror to Washington, D.C., that he was at first informed that 
he was not entitled to travel at Government expense unless resigning, 
that plaintiff was subsequently authorized to travel, and that trans- 
portation at Government expense was also provided for plaintiff's » 
family. Defendant Secretary of the Interior states that he is without 
knowledge or information sufficient to form a belief as to the remaining 
allegations of paragraph 12. 
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Defendant Commissioners state that they are without knowledge 
or information sufficient to form a belief as to the allegations con- 
tained in paragraph 12. 

13. Answering paragraph 13 of the complaint, defendant Secre- 
tary of the Interior admits the allegations contained therein. 

Defendant Commissioners state that they are without knowledge 
or information sufficient to form a belief as to the allegations con- 
tained in paragraph 13. 

14. Answering paragraph 14 of the complaint, defendant Secre- 
tary of the Interior admits that on June 22 and July 1, 1954, plaintiff 
together with counsel appeared before a security hearing board which 
consisted of three members drawn from the Departments of Commerce, 
Justice and Agriculture. Defendant Secretary of the Interior further 
admits that at the hearing plaintiff was not confronted with any wit- 
nesses against him, that four witnesses testified in plaintiff's behalf, 
and that the contents of confidential information concerning plaintiff 
were not disclosed to him. Except to the extent hereinbefore admitted, 


49 defendant Secretary of the Interior denies the allegations of 


paragraph 14. 

Defendant Commissioners state that they are without knowledge 
or information sufficient to form a belief as to the allegations contained 
in paragraph 14. 

15. Answering paragraph 15 of the complaint, defendant Secre- 
tary of the Interior admits the allegations contained therein, except 
that he denies that the findings by the Secretary of the Interior were 
"purported" findings. 

Defendant Commissioners state that they are without knowledge 
or information sufficient to form a belief as to the allegations contained 


in paragraph 15. 
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16. Answering paragraph 16 of the complaint, defendants state 
that they are without knowledge or information sufficient to form a be- 
lief, except that defendant Secretary of the Interior denies that plaintiff 
was given conflicting official explanations of his removal. 

17. Answering paragraph 17 of the complaint, defendant Secre- 
tary of the Interior denies the allegations contained therein, except 
that he admits that in his letter of September 2, 1954, containing his 
Findings and Final Determination he stated that: "I find it advisable 
and necessary that the employment of William Vincent Vitarelli 
should be terminated in the interest of national security for the reasons 
specifically set forth in the letter of charges dated March 30, 1954." 

Defendant Commissioners state that they are without knowledge 
or information sufficient to form a belief as to the allegations contained 
in paragraph 17. 

18. Answering paragraph 18 of the complaint, defendant Secre- 
tary of the Interior denies the allegations contained therein. 

Defendant Commissioners state that they are without knowledge 
or information sufficient to form a belief as to the allegations contained 
therein. 

50 19. Answering paragraph 19 of the complaint, defendant Secre- 
tary of the Interior denies the allegations contained therein. 

Defendant Commissioners state that they are without knowledge 
or information sufficient to form a belief as to the allegations contained 
therein. 

20. Answering paragraph 20 of the complaint, defendant Secre- 
tary of the Interior denies the allegations contained therein. 

Defendant Commissioners state that they are without knowledge 
or information sufficient to form a belief as to the allegations contained 
therein. 


21. Answering paragraph 21 of the complaint, defendant Secre- 
tary of the Interior admits the allegations contained therein. 
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Defendant Commissioners state that they are without knowledge 
or information sufficient to form a belief as to the allegations contained 
in paragraph 21. 

22. Answering paragraph 22 of the complaint, defendant Secre- 
tary of the Interior admits the allegations contained therein. 

Defendant Commissioners state that they are without knowledge 
or information sufficient to form a belief as to the allegations contained 
in paragraph 22. ; 

23. Answering paragraph 23 of the complaint, defendants admit 
that plaintiff has exhausted all the remedies available to him under 
applicable administrative procedures. Defendants deny that plaintiff 
has no legal remedy other than the instant action under the jurisdiction 
conferred by this court, inasmuch as the Court of Claims has juris- 
diction to consider plaintiff's claim for back pay. Defendants further 
deny that any acts of theirs in connection with plaintiff's suspension 
and discharge were unlawful or unconstitutional. Defendants state 
that they are without knowledge or information sufficient to form a 


belief as to the remaining allegations of paragraph 23. 


D1 24. Answering paragraph 24 of the complaint, defendants deny 


the allegations contained therein, except that defendant Secretary of 
the Interior admits that plaintiff's position was not officially designated 
as sensitive by the Department of Interior. 

25. Answering paragraph 25 of the complaint, defendants deny 
the allegations contained therein. 

26. Answering paragraph 26 of the complaint, defendants deny 
the allegations contained therein, except that defendant Secretary of 
the Interior admits that at the hearing plaintiff was queried as to his 
background, habits, activities, attitudes, associations, trustworthi- 
ness, reliability, and discretion, which examination included the 
matters set forth in the last sentence of paragraph 26 of the complaint. 

27. Answering paragraph 27 of the complaint, defendants deny 
the allegations contained therein. 
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28. Answering paragraph 28 of the complaint, defendant Secre- 
tary of the Interior denies the allegations contained therein but alleges 
that he relied upon the whole record in the case, including confidential 
information. 

Defendant Commissioners state that they are without knowledge 
or information sufficient to form a belief as to the allegations contained 
in paragraph 28. 

29. Answering paragraph 29 of the complaint, defendants deny 
the allegations contained therein except that defendants state that they 
are without knowledge or information sufficient to form a belief as to 
what "is believed" in connection with the contents of the confidential 
file. 

30. Answering paragraph 30 of the complaint, defendants deny 
the allegations contained therein except that defendant Secretary of the 
Interior admits that confidential information was considered in connec- 
tion with the charges issued against plaintiff, and that plaintiff was not 
confronted with or given an opportunity to cross-examine Government 
informants. 

D2 31. Answering paragraph 31 of the complaint, defendants deny 
the allegations contained therein. 

32. Answering paragraph 32 of the complaint, defendants deny 
the allegations contained therein except that defendants state that they 
are without knowledge or information sufficient to form a belief as to 
plaintiff's reputation or employment opportunities. 

33. Answering paragraph 33 of the complaint, defendant Secre- 
tary of the Interior admits that he has refused to restore plaintiff to 
employment in the Department of the Interior. Defendant Commissioners 
state that they are without knowledge or information sufficient to form 
a belief as to this allegation. 

Further answering the allegations of paragraph 33, defendant 
Commissioners deny that plaintiff's name has been listed on any civil 


service rolls as a security risk discharge. Defendant Secretary of the 
Interior states that he is without knowledge or information sufficient 
to form a belief as to this allegation. 
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34. Answering paragraph 34 of the complaint, defendants deny 
the allegations contained therein. 
35. Answering paragraph 35 of the complaint, defendants state 
that they are without knowledge or information sufficient to form a 
belief as to the allegations contained therein. 
ADDITIONAL DEFENSES 
SECOND DEFENSE 
The complaint fails to state a claim upon which relief may be 
granted. 
THIRD DEFENSE 
The court is without jurisdiction of the subject matter of this 
action in that the plaintiff seeks to subject to judicial review executive 
action which is committed by law to the sole and exclusive discretion 
of the executive. 
FOURTH DEFENSE 
The actions of the defendants complained of herein were neither 
arbitrary, capricious, nor an abuse of discretion. 
53 FIFTH DEFENSE 
Even if plaintiff's discharge be held to be invalid, plaintiff may 
not be reinstated since he was appointed subject to a two-year employ- 
ment agreement which terminated on September 10, 1954. 
WHEREFORE, defendants pray that the complaint be dismissed 
with costs to the defendants. 


/s/ George Cochran Doub 
Assistant Attorney General 


/s/ Edward H. Hickey 
Attorney, Department of Justice 


/s/ Donald B. MacGuineas 
Attorney, Department of Justice 


/s/ Beatrice M. Rosenhain 
Attorney, Department of Justice 


[Certificate Of Service] 
[Certificate Of Mailing] 
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55 [Filed September 13, 1956] 


DEFENDANTS' MOTION TO DISMISS OR, IN THE 
ALTERNATIVE, FOR SUMMARY JUDG- 
MENT 


Come now the defendants, Fred A. Seaton, Secretary of the 
Interior of the United States, Philip Young, Chairman, George M. 
Moore, and Frederick J. Lawton, Members of the Civil Service 
Commission of the United States and move this Court to dismiss 
this action on the ground that the Court lacks jurisdiction to enter- 
tain this suit; 

In the alternative, defendants move for summary judgment on 





the ground that there is no genuine issue as to any material fact, 
and that defendants are entitled to judgment as a matter of law. 
In support of this action, the Court is respectfully referred 
to the exhibits attached to this motion and to defendants’ memorandum 
of points and authorities filed herewith. 


/s/ George Cochran Doub 
Assistant Attorney General 


/s/ Edward H. Hickey 
Attorney, Department of Justice 


/s/ Donald B. MacGuineas 
Attorney, Department of Justice 


/s/ Beatrice M. Rosenhain 
Attorney, Department of Justice 


EXHIBIT A 
65 NOTIFICATION OF PERSONNEL ACTION 
1. Name: 2. Date of birth: 4. Date: 
Mr. William V. Vitarelli 10-21-10 9-15-52 
5. Nature of Action: 6. Effective Date: 


Excepted Appointment 9-10-52 


7. Civil Service or Other Legal Authority: 
C.S. Reg. 6.101(h) Schecule A 
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Position Title: Education & Training Specialist 
Service, series, Grade, Salary: GS-1710-11, $5940 p/a * 


. Organizational Designations: Department of Interior, 
Trust Territory of the Pacific Is. Education Department. 


. Headquarters: Koror, W. Caroline Islands 

. Field or Dept'l.: Field 

. Veteran's Preference: None 

. Position Classification Action: 4088 

. Sex: Male 16. Appropriation: Govt of Trust Territory 

. Subject to C.S. Retirement Act: Ye 

. Date of Appointment Affidavits: 11-8-51 

. Legal Residence: State--Pennsylvania 

. REMARKS: This action is subject to all applicable laws, rules, and 
regulations and may be subject to investigation and approval by the 


United States Civil Service Commission. The action may be corrected 
or cancelledif not in accordance with all requirements. 


*plus 25% Territorial Post Differential as authorized by CSC 


in accordance with E.O. 10,000. 
You are subject to a 2 year employment agreement. 
This appointment does not confer competitive Civil Service Status. 
Standard Form 61 completed - 85 and 87 not required. 


/s/ Nat Logan Smith, Personnel 
Entrance Efficiency Rating: Director 


Satisfactory 
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TRUST TERRITORY OF THE PACIFIC ISLANDS 
OFFICE OF THE HIGH COMMISSIONER 
3845 Kilauea Avenue, 
Honolulu 16, Hawaii 


EMPLOYMENT AGREEMENT 
Position Education & Training Spec. 
Pay GS-11, $5940 p/a plus 
25% TPD 
Duty Station Koror, Western Caroline Is. 


Mr. William V. Vitarelli 

c/o Civil Administrator 

Koror, Western Caroline Islands 

By your signature to this employment agreement you agree to serve 
for a period of twenty-four (24) months, or such part thereof as your 
services may be needed. This period will begin the date you are enter- 
ed on the payroll. 

You will be allowed per diem in lieu of subsistence while you are in 
travel status to your duty station. If you should delay your travel for 
your own personal reasons, per diem claims will not be honored for 
that period. Per diem may be reduced or eliminated under certain 


other circumstances in accordance with government travel regulations. 


You are entitled to expenses of transportation of your immediate family 
and household effects from your place of actual residence to your duty 
Station, subject to availability of housing. The weight of your household 
effects may not exceed the amount posted on your Travel Authorization. 


While your appointment is to the position shown on the personnel action 
form, you are Subject to transfer or reassignment to any position for 
which you are qualified within the geographic area of the Trust Terri- 
tory, at any time during the period of this agreement, provided there is 
no reduction in your pay. The rate of pay under which you are appointed 
is subject to such adjustment as may occur at any time during the period 
of your employment by operation of law, promulgation of a revised 
schedule of wages or by reallocation of your position. 
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Upon completion of service specified in this agreement you may either 
accept return transportation for you and your dependents or you may 
continue to serve for a longer period, and accept transportation at the 
close of that period. 


During the period of this agreement should unforeseen emergency arise 
in the nature of serious illness or death of a member of your immediate 
family (father, mother, husband, wife, or children) which requires your 
immediate presence, the High Commissioner is authorized at your re- 
quest to terminate your employment and furnish you with transportation 
to point of recruitment in the United States. The High Commissioner 
Shall request verification of the existence of the emergency by the 
American Red Cross, or other equally appropriate agency. 


Should your health become so impaired through no fault of your own dur- 
ing the period of this employment as to justify your return to the United 
States, based upon examination and report of a medical officer of the 
Trust Territory, you will be returned at the expense of the Government 
to the place from which appointed. 


The Trust Territory of the Pacific Islands agrees that it will have no 
further claims on you for the funds expended under this agreement if 
you fulfill its terms, or are involuntarily removed without delinquency 
or misconduct from employment by action of the Trust Territory at any 
time subsequent to the date of entry on duty. 


E. D. Thomas 
High Commissioner 
Trust Territory of the Pacific Islands 


I agree that if I fail to fulfill the terms of this employment agreement 

by resigning, vacating the position without authority, or if I am removed 
for cause before the expiration of the period of this agreement, I will, 
upon demand, repay to the Trust Territory of the Pacific Islands a sum 
of money equivalent to that expended for my transportation and subsis- 
tence and transportation of dependents and cost of shipment of household 
effects from beginning point of travel to duty station. I authorize the 
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Trust Territory to withhold any final pay due me to apply against or to 
liquidate any indebtedness arising from a violation of this employment 
agreement. Further, I understand and agree that in this event return 
transportation to the United States at Government expense will not be 
furnished. 
/s/ William V. Vitarelli 


(Signature of Appointee) 
(Date) 


[Filed October 1, 1956] 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 

WASHINGTON 25, D. C. 


September 2, 1954 
Personal 
In the Matter of 
William Vincent Vitarelli,) FINDINGS AND FINAL DETERMINATION 
a suspended employee. 


The above matter coming on regularly this day for final dis- 
position, and being well advised in the premises, the Secretary of the 
Interior finds as follows: 

1. That the information obtained on and about William Vincent 
Vitarelli pursuant to Executive Order 10450 was of the nature and 
character that justified further examination under the terms of the 
Executive Order and Departmental Order No. 2738. 

2. In accordance therewith and by direction and authority vested 
in the Secretary of the Interior by the Act of August 26, 1950 (Public 
Law 733, 8ist Congress), charges were preferred against the employee 
setting forth as specifically as security considerations permitted the 
nature of his conduct and he was suspended from employment with the 
Office of Territories without pay as of April 2, 1954, the Secretary of 
the Interior then and there having deemed such action necessary in the 
interest of national security. 
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3. In said letter of charges and suspension, the employee was 
duly notified of his privilege to submit statements and affidavits to 
show why he should be reinstated or restored to duty. That such 
statements and affidavits were submitted by the employee within the 
time allowed and they were duly considered. Thereafter, by letter 
from the Secretary of the Interior dated June 11, 1954, the employee 
was notified that the contents of the statements and affidavits were not 
deemed sufficient to justify his reinstatement to duty and the matter 
was set for hearing on June 22, 1954. 

4. That the hearing was held on said date before a duly con- 
stituted agency authority of three disinterested employees of other 
agencies than the Department of the Interior. The employee was 
present in person and represented by counsel and was fully advised 
of all his rights and privileges. 

5. That the said hearing board thereafter considered the entire 
record and recommended, on August 26, 1954, “that the employment 
of William Vincent Vitarelli is not clearly consistent with the interests 
of national security."" That the recommendation addressed to the 
Secretary of the Interior was accompanied by the required memorandum 
of reasons. 

6. That the case has been carefully reviewed by me and by other of- 
ficers of this Department designated by me. 

7. That I find it advisable and necessary that the employment 
of William Vincent Vitarelli should be terminated in the interest of 
national security for the reasons specifically set forth in the letter 
of charges dated March 30, 1954. 

IT IS, THEREFORE, DETERMINED AND ORDERED that the 
employment of William Vincent Vitarelli, an employee of this Depart- 
ment of the Interior, be, and the same is hereby, terminated in the 
interest of the national security at the close of business on September 
10, 1954. 
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A copy of this order shall be sent by registered mail to the em- 
ployee and the proper officials of the Department shall be notified for 
appropriate action in accordance with this order. 


/s/ Douglas McKay 
Secretary of the Interior 
Date: Sept. 2, 1954 


[ Filed October 1, 1956] 
NOTIFICATION OF PERSONNEL ACTION 
Name: Mr. William V. Vitarelli 2. Date of Birth: 10-21-10 
Date: 9-21-54 5. Nature of Action: Termination 


Effective Date: 9-10-54 7. Civil Service or Other Legal Authori- 
ty: C.S. Reg. 6.101(h) Schedule A 


Position Title: Education Officer (General ) 
Service Series: GS-1710-11, $5940 p/a* 


Organizational Designations: Department of the Interior, Trust 
Territory of the Pacific Is., Education 
Department, Administrative 


Headquarters: Koror, W. Caroline Islands 

Field or Dept'l.: Field. 13. Veteran's Preference: None 
Position Classification Action: PD No. 4088 

Sex: Male 17. Appropriator: Govt. of Trust Territory 
Subject to C.S. Retirement Act: Yes. 


Legal Residence: Pennsylvania (State) 


Remarks: This action is subject to all applicable laws, rules, and 
regulations and may be subject to investigation and approval by the 
United States Civil Service Commission. The action may be corrected 
or cancelled if not in accordance with all requirements. 
*plus 25% TPD as authorized by the CSC in accordance with 
E. O. 10,000. 
This action is being taken in accordance with the provisions of 
Executive Order 10450. 
Date of original appointment: 9-10-52 
Recruited from: New York City, New York 
Transportation furnished to point of recruitment at Government expense. 
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[Filed October 10, 1956] 


Affidavit of Juanita Vidi, Personnel Officer, Office of Territories, 
Department of the Interior, in support of Defendants’ Opposition to 
Plaintiff's Motion for Summary Judgement. 


[Filed October 10, 1956] ~~ 


I, Juanita Vidi, do hereby certify that I am Personnel Officer, 
Office of Territories, and that the personnel file of William Vincent 
Vitarelli is presently in the custody of the Office of Territories, 
Department of the Interior. I further certify that the Standard Form 
90 attached hereto and made a part hereof is a true copy of the official 
document reflecting the termination of William Vincent Vitarelli from 
a position under the jurisdiction of the said Office of Territories. 


/s/ Juanita Vidi 
Personnel Officer 


Office of Territories 
[JURAT ] 


NOTIFICATION OF PERSONNEL ACTION 
Name: Mr. William V. Vitarelli 2. Date of Birth: 10-21-10 
Date: 9-21-54 5. Nature of Action: Termination 


Effective Date: 9-10-54 7. Civil Service or Other Legal 
Authority: C.S. Reg. 6.101(h) 
Schedule A - 


8. Position Title: Education Officer (General) 
9. Service, Series, Grade: GS-1710-11 $6140 p/a* 


10. Organizational Designations: Department of the Interior 
Trust Territory of the Pacific Is. 
Education Department 
Administrative 


11. Headquarters: Koror, W. Caroline Islands 
12. Field or Dept'l.: Field. 
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13. Veteran's Preference: None 
14. Position Classification Action: PD No. 4847 
15. Sex: Male 17. Appropriation: Govt of Trust Territory 
18. Subject to C.S. Retirement Act: Yes 
20. Legal Residence (State): Pennsylvania 
21. Remarks: This action is subject to all applicable laws, rules, and 
regulations and may be subject to investigation and approval by the 
United States Civil Service Commission. The action may be corrected 
or cancelled if not in accordance with all requirements. 

*Plus 25% TDP as authorized by the CSC in accordance with 
E.O. 10, 000. 
Date of original appointment: 9-10-52 
Recruited from: New York City, New York. 
Transportation furnished to point of recruitment at Government expense. 
This Form 50 is a revision of and replaces the original bearing the 
same date. 

Entrance Performance Rating: Excepted Status 


[Filed October 10, 1956] 
AFFIDAVIT 


City of Washington : e 

District of Columbia: 
William C. Hull, Executive Assistant to the United States Civil 

Service Commissioners, being first duly sworn according to law de- 


S 


poses and says: 

1. That he has legal custody and control of the records of the 
Civil Service Commission. 

2. That all records of the said Commission have been expunged 
of all adverse findings made with respect to Mr. William Vincent 
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Vitarelli under Executive Order 10450. 


/s/ William C. Hull 
[JURAT] 


EXCERPTS OF PROCEEDINGS 


18 
THE COURT: Well, what disturbs me about the thing is 


that if he could be separated from the service simply upon the direction 


19 of the Secretary of the Interior, how this Court can order that he | 


be reappointed or reemployed. 

MR. HYNNING: I think this Court can order him reinstated 
or restored to duty. I think the Secretary of the Interior the next day 
can terminate him or that same day, but that is a termination, sir, 
that speaks as of that day, not a termination that speaks of September, 
1954. 

Now in the Haynes case, the court was dealing with a 
probation employee. It is true that the Government made the argument 
in its petition for rehearing to the Court of Appeals that it had mis- 
read the law, in the light of Cole v. Young, but that argument didn't 
persuade the Court of Appeals as recently, I believe, as September of 
this year, after Cole v. Young had been decided and after the Govern- 
ment had argued that its decision was inerror. The court let its 
earlier decision stand. SoI submit that Haynes v. Thomas is the law 
for this circuit, and under that case, a probationary employee, who, 
of course, could be let go for no reason at all -- for no reason at all -- 
during that period, was ordered reinstated. 

I submit that a Schedule A employee who was terminated 
with the wrong procedure and the wrong reasons, and with dreadful 
consequences to himself and his family, who is being held up with "a 
badge of infamy," is entitled to reinstatement if the original proceed- 
ing was unlawful. 7 
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THE COURT: Well, I am not persuaded that this Court 
has the right to direct the Government to reinstate someone who 
could clearly be separated from the service. That is the point 
that bothers me. 

MR. HYNNING: He could be separated after he was 
restored. Now the Government has conceded that his original re- 
moval was unauthorized. They have bungled -- 

MR. MacGUINEAS: Iam Sorry, that is not a correct 
statement of my position. 

THE COURT: No, I don't think they have conceded it 
was unauthorized. They have conceded it was not authorized by the 
Security Act, but they haven't conceded that they didn't have a right 
to except him from the service. 

MR. HYNNING: I accept the correction. I should have 
said it was not authorized under the authority that was purported 
to be used. : 

THE COURT: That, I think, is correct. 

MR. HYNNING: Now they bungled at reaching the next 
conclusion, that if the authority they used and the authority that 
has been mentioned in this case up untll September of this year 
is the improper authority, I think it follows as a matter of logic 
that that removal was unauthorized and, therefore, unlawful. 

The fact that they had some other authority which they could have 
used but didn’t, is conjectural, hypothetical and, as they have said, 
immaterial in this case. 

21 Now that appears in their document in answer to my argument 
in favor of discovery. On that point I am in complete accord. The 
fact that they had the authority to act in a lawful manner, I think, is 
irrelevant if they didn't so act. I think this Court is concerned only 
with what happened when Dr. Vitarelli was removed, and what 
happened there was that he was removed under an authority which 
did not exist and a procedure which was unauthorized. 
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THE COURT: I am sympathetic somewhat to the plaintiff 
in this case, but I really don't see how this Court has the right to say 
that he shall be reinstated when the Secretary had the right to termi- 
nate his services, even if he terminated them for a wrong reason. 
MR. HYNNING: Well, sir, it seems to me that that was 
the precise issue confronting the Court of Appeals for this circuit 


in Haynes v. Thomas. 

THE COURT: Haynes v. Thomas was decided before Cole 

v. Young. 

a aK bs xk Me 
28 THE COURT: It does look to me like counsel could get 
together on the wording of an order that would carry into effect my 
ruling and at the same time point out that the removal -- he was re- 
moved as a security risk, wasn't he? 

MR. MacGUINEAS: Yes, that is my point, and I don't want 
to give the Court of Appeals, if the case gets there, any contrary 
impression from any wording of an order of Your Honor's. 

THE COURT: Well, he couldn't be removed as a security 
risk under the provisions that he was removed under. 

MR. MacGUINEAS: The authority for doing so was not the 
act of 1950, but there was authority for doing that under the general 
dismissal authority. That was our whole proposition on the case, 
which I understand Your Honor agreed with. In other words, under 
the general power of removal, he could be dismissed for any reason 
whatever, be it security or non-security or anything. 

MR. HYNNING: I agree completely with counsel for the 
Government that that could have been done, but it wasn't. 

29 As I understood the ruling of this Court, it was that he was an 

employee at will and that an employee at will, removed for the wrong 
reason and the wrong procedure, still is without a remedy, as far as 
reinstatement is concerned, because if he were restored, he could be 


fired that very same day. 
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THE COURT: That is right. 
MR. HYNNING: That is what I understood to be the 


rationale of this Court's ruling. I have endeavored to state that. 
* * x me * 


[Filed October 29, 1956] 
ORDER 

This cause having been heard on cross motions of plaintiff and 
defendants for summary judgment; and it appearing that the removal 
of plaintiff as a "security risk" under the Act of August 26, 1950 
(5 U.S.C. 22-1) has been conceded by the defendants not to have been 
authorized under that act; that the defendants have taken all practical 
steps, short of reinstating plaintiff or giving him back pay, to re- 
move the stigma, if any, which may have resulted from his removal 
by expunging from the records of the Department of the Interior and 
the Civil Service Commission all adverse statements with respect to 
plaintiff as a "security risk" under Executive Order 10450; that the 
position to which plaintiff seeks reinstatement was and is a "Schedule 
A" position, which is excepted from the competitive civil service 
and from which plaintiff could be summarily removed with or without 
cause under the general authority of the executive branch to appoint 
and remove employees excepted from the competitive civil service; 
and that this Court cannot order the reinstatement of plaintiff whose 
tenure, as a "Schedule A" employee, is only at the will of the em- 
ploying Government; 

NOW, THEREFORE, IT IS HEREBY ORDERED that plaintiff's 
motion for summary judgment is denied; defendants’ motion for 


summary judgment is granted; and the complaint is hereby dismissed. 


/s/ James W. Morris 
District Judge 


Dated: October 29, 1956 


Seen: /s/ Clifford J. Hynning 
/s/ D. M. MacGuineas 











(i) 


STATEMENT OF QUESTIONS PRESENTED 





In an appeal from an order of a District Court granting the Govern- 
ment's motion to dismiss or, in the alternative, for summary judgment 
on a complaint for a declaratory judgment that appellant's removal in 
1954 as a "security risk" by the Secretary of the Interior was unlawful 
and void and for a mandatory injunction directing appellant's reinstate- 
ment to duty as an educational officer in the Department of the Interior, 
with all the rights incident thereto, the appellant considers that the ques- 


tions presented are: 


1. Whether a governmental employee, without regard to the 
nature or extent of his civil-service tenure, has a constitutional 
right to work in pursuit of his professional calling and to earn an 
honorable living free of any unlawful branding with a "badge of 


infamy" as a “security risk"? 


2. Whether the Secretary of the Interior, having by his own 
security regulations prescribed the procedures, standards and 
criteria for assuring the "security requirements" for all employees 
of the Department of the Interior, and having in 1954 specifically 
removed appellant "in the interest of the national security" of the 
United States, was bound by his own security regulations under the 
rule of Service v. Dulles to exercise his "inherent" or “executive” 
power to remove a "Schedule A" employee (lacking civil-service 
tenure) as a "security risk" only in accordance with such security 


regulations ? 


3. Whether appellant, having been made the subject of a so- 
called security proceeding under the Departmental security regu- 
lations prescribed by the Secretary of the Interior under E. O. 
10450 and the Act of August 26, 1950, is entitled, as a person 
holding an indefinite appointment, to the procedural safeguards 





(ii) 


and the remedies of such Act, Executive Order and Departmental 
regulations ? 


4. Whether the procedural safeguards were satisfied: 


(a) by the wording of the so-called security charges 
against appellant with sufficient specificity—as to times, 
places, persons and events—as to be meaningful to him or 
to enable him, on the assumption of innocence, to prepare an 
adequate answer ? 


(b) by the fairness of the so-called hearing on the face of 


the transcript, including whether such security hearing board 


exercised an independent judgment with respect to the so-called 
security charges against appellant? 


(c) by the failure of the Secretary of the Interior to furnish 
appellant with a written statement of the recommended deci- 
sion of the so-called security hearing board or to inform appel- 
lant which specific charge, if any, had been used as a basis 
for effecting his removal in "the interest of the national se- 
curity"? 


5. Whether the lawfulness of an administrative removal of 
appellant as a governmental employee depends upon and is measured 
by the authority and standards contemporaneously employed by the 
Secretary of the Interior as the removing officer in the specific 
removal action, so that, if such authority and standards fail as a 
lawful justification for the removal, whether the removal itself 
fails as an unlawful removal; and whether the Secretary of the 
Interior can subsequently defend onthe ground that he could have 
acted in an entirely different but lawful manner, which he failed or 
chose not to do in the specific situation until after action was brought 
against him in the District Court? 
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6. Whether the lack of civil-service tenure is a bar to an 
action for reinstatement by appellant who was removed as a "se- 


curity risk" for the wrong reasons and according to wrong pro- 


cedures where such wrongful reasons or procedures directly and 
seriously prejudice the eligibility of appellant for subsequent em- 
ployment or professional development? 








JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE . 
STATUTES, REGULATIONS, AND CONSTITUTIONAL PROVISIONS INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
THE ARGUMENT. 
ARGUMENT I 


The public branding of appellant as a “security risk" without lawful authority, 
without fair hearing or procedure, and without basis in fact, constituted official 
defamation without probable cause, in violation of his rights under the due pro- 
cess clause of the Constitution to work in pursuit of his professional calling and 
to earn an honorable living, free of any “badge of infamy;” such branding 
injured his health and damaged the repute of his family and restricted their 
educational and employment opportunities. This invasion of appellant's Con- 
stitutional rights is not rendered justifiable because of appellant's lack of Civil 
Service tenure. 


ARGUMENT II 


Under the rule of Service v.’ Dulles, the Secretary of the Interior was bound by his 
own Departmental security regulations, prescribing the “procedures, standards 
and criteria" for all employees of the Department of the Interior, to effect the 
removal of any employee of the Department of the Interior “in the interest of 
the National Security of the United States” only in accordance with such security 
regulations. Appellant could not lawfully be removed as a security risk under 
the Act of August 26, 1950 or E,O. 10450, because he at no time held a posi- 
tion classified as “sensitive” as that term was construed by the Supreme Court 

in Cole v. Young. Since the Departmental security regulations applied by their 
terms to any employee removed on security grounds, the Secretary of the Interior 
had thereby in any case of removal on security grounds denied - himself - and 
was bound by such denial until he changed the Departmental regulations - what- 
ever executive authority that he might otherwise have possessed to remove a 
"Schedule A" employee (without civil-service tenure), It consequently follows 
that the removal of appellant as a “security risk” in 1954 by the Secretary of the 
Interior cannot be justified under either the authority under which his removal 
was purportedly effected (i.e., E.O. 10450 under the Act of August 26, 1950) or 
under any other lawful authority available to the Secretary of the Interior; and 
appellant's removal from his position in the Department of the Interior was con- 
sequently invalid and void. {2 ee =. » 2 & & & & -« 


To the extent that the charges against appellant were not expressly 
abandoned at the so-called security hearing, the remaining charges 
against him were not worded with sufficient specificity as to be 
meaningful to him or to enable him, on the assumption of inno- 
cence, to prepare an effective answer, and such charges were 
fatally vague and indefinite, without specifying the times, places 

or events conceming which he was alleged not to have told the truth. 


The so-called hearing before the Security Hearing Board was not a 
fair hearing "by a duly constituted agency authority for this purpose? 
fer on the face of the transcript it is abundantly evident that the 
so-called hearing board and the security officer wandered far afield, 
without any discernible standards of relevancy or materiality, from 
the matters set forth in the letter of charges and that the board delib- 
erately failed to exercise an independent judgment or function as an 
impartial agency authority to hear and judge between the adversary 
contentions of the security officer of the Department of the Interior 
and the appellant. . « ms wie os ‘ 
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decision of the so-called security hearing board or of the de- 

fendant Secretary as required under the Act of August 26, 1950, 

nor did any letter or memorandum purporting to remove appel- 

lant from his position in the Department of the Interior inform 

him as to what specific charge, if any, had been used as the a 
basis for effecting his removal in “the interest of the national 
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ARGUMENT III 


The lawfulness of the administrative removal of appellant as a governmental em- 
ployee depends upon and is measured by the authority and standards contempor- 
aneously employed by the removing officer in the specific removal action and if el 
such authority and standards fail as a lawful justification for the action, then the 
removal itself fails as an unlawful removal; and the Secretary of the Interior as 

the removing officer cannot subsequently defend on conjectural grounds that he 

could have acted in an entirely different but lawful manner, which he deliberately 

chose notto do in this specific case. Moreover, it is an abuse of discretion for an 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court.is invoked under 28 U.S.C. 1291 to 
review the final decision of the District Court in this proceeding. The 
Court below entered a final order on October 29, 1956 (J.A., p. 32), 
which granted appellees’ motion for summary judgment, denied appel- 
lant's cross-motion for summary judgment, and dismissed the complaint, 
from which final order this appeal is taken. 





STATEMENT OF THE CASE 


Neither party introduced testimony in the trial court. Save for 
such references to a newspaper clipping, (Appendix B, p. 1) and the 
letter of charges (Appendix B, pp. 2-5) and to the transcript of the so- 
called hearing before the security hearing board as are necessary to 
explain how this case arose, the statement which follows is based on the 
facts which were pleaded in the complaint, and which were not disproven 
in the affidavits and exhibits which accompanied the appellees’ motion 
to dismiss or, in the alternative, for summary judgment, the appellees' 
motion for stay of discovery, appellant's opposition to such stay, and 
appellees’ reply thereto. It should also be noted that the essential facts 
of the administrative proceeding before the Department of the Interior 
were set forth under oath by appellant and his original attorney (who re- 
mains of counsel on this appeal) in testimony before the Subcommittee 
on Constitutional Rights of the Senate Judiciary Committee on November 
23, 1955, and printed as part of its proceedings pursuant to S. Res. 94, 
84th Cong., 2nd Sess., pp. 653-71. 


The appellant is a professional educator who was employed by the 
Department of the Interior in the Education Department of the Trust 
Territory of the Pacific Islands, at Koror in the Palau District. Under 
the general employment policy of the government for overseas personnel, 


the appellant held a so-called "Schedule A" position, i.e., a position 
excepted from the classified civil service, but had completed his trial 
period, and was an employee holding an "indefinite appointment” within 
the meaning of the Act of August 26, 1950, 64 Stat. 476, 5 U.S.C. 22-1, 
hereinafter called the Act of August 26, 1950, printed in Appendix A, 
pp. 2-3. Appellant's duties consisted of administering and fostering an 


educational program for the native people of the Palau District of the 
Trust Territory, including teacher training and the preparation of teach- 
ing material. He had at all times rendered full and completely satisfactory 
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service in his position as education and training specialist, had re- 
ceived official ratings of "satisfactory" and "excellent" and had secured 
favorable commendations from his superiors. At the time of his sus- 
pension, appellant received a salary of $6,140.00 per year plus 25% 
overseas differential. The Department of the Interior has conceded 
that appellant's. position had at no time been designated a "sensitive 
position." 


Aside from some letters from personal friends in Hawaii, the 
first intimation of his impending suspension came to appellant from the 
headlines of a Guam newspaper under date of March 13, 1954 (Appendix 
B, p. 1), which stated: "SECURITY PROBE IN TRUST ISLES — FIVE 
EMPLOYEES WILL BE OUSTED AS 'BAD RISKS'" and listed one as 
"a known conscientious objector" who as "an advocate of pacifism is 
out of place in so sensitive and strategic an area as the trust territory." 
Thus commenced the official defamation of appellant by the Department 
of the Interior. 


Approximately a month later appellant received a dispatch from 
the High Commissioner, together with an abstract of a letter from the 
then Secretary of the Interior, suspending him—without at that time 
stating the charges--as of the close of business on April 2, 1954, which 
date was later extended to April 5, 1954. On or about April 8, 1954, 
appellant received by registered air mail the full text of the letter from 
the Secretary of the Interior notifying him of his suspension and setting 
forth the alleged charges against him (Appendix B, pp. 2-5). 


The second stage in the official defamation of appellant was the 
temporary denial of travel authority at government expense from the 
Palau Islands to Washington (where his hearing was scheduled) "unless 
resigning, "' and his forced departure from his wife and four children in 
the Islands without any assurance of support, separated from them by 
thousands of miles for many months, with all the attendant problems of 


communication and explanation to friends and associates. 
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After filing a written answer together with 44 affidavits, appellant 
appeared on June 22 and July 1, 1954, before a so-called security hear- 
ing board. No evidence or testimony was adduced at this hearing on be- 
half of the Department of the Interior. Appellant was not confronted with 
any witnesses against him and did not have the right to subpoena wit- 
nesses; he could not cross-examine his accusers or answer or rebut 
their statements against him; nor was he given the text of any state- 
ments, if any, which may have been made against him. In his testimony 
appellant categorically denied membership in or affiliation or sympathetic 
association with the Communist Party or its sympathizers. The secur- 
ity officer of the Department of the Interior conceded on the record that 
appellant's loyalty was not an issue, infra, p. 21 . The only charges 
remaining against appellant were thus limited to the vague allegation to 
the effect that he had not been completely frank and candid in disclosing 
his relationships with certain named individuals. (Appendix B, pp. 

4-5). 


By letter dated September 3, 1954, appellant received from the 
Director of the Office of Trust Territories, a copy of "Findings and Final 
Determination" by the then Secretary of the Interior, dated September 2, 
1954, (J.A., pp. 24-26), in which the Secretary found "it advisable and 
necessary that the employment of William Vincent Vitarelli should be 
terminated in the interest of national security for the reasons specifically 
set forth in the letter of charges dated March 30, 1954," without stating 
which of the charges were sustained against appellant. Appellant's em- 
ployment was terminated as of the close of business on September 10, 
1954. 


Standard Form 50 of the United States Civil Service Commission 
entitled "Notification of Personnel Action," was issued under date of 
September 21, 1954, (J.A., p. 26), reciting that the personnel action 
in respect to appellant was designated "TERMINATION" and was "being 
taken in accordance with the provisions of Executive Order 10450." 


Na 





5) 


Appellant thus became a "security risk" who automatically became an 
ex officio member of the "numbers game" of that era. 


By petition presented to the then Under Secretary of the Interior 
on October 25, 1955, appellant applied for reinstatement or rehearing. 
The result was the taking of certain additional testimony on November 14, 


1955, by the personnel officer for the Trust Territories of the Depart- 


ment of the Interior to the effect that appellant had not been removed for 
any subversive association or activity, as implied in the Department's 
letter of removal, but because appellant had exhibited "lack of common 
sense" during his employment by the Department of the Interior in the 
South Pacific. The petition for reinstatement, however, was denied by 
the then Acting Secretary of the Interior on May 11, 1956. On June 12, 
1956, appellant by his attorney made a written demand upon the Secre- 
tary of the Interior to restore him to duty forthwith in accord with the 
decision of the Supreme Court in Cole v. Young, 351 U.S. 536, 100 L. Ed. 
1396, 76S. Ct. 861 (1956), but the Secretary of the Interior failed to 
comply with this demand. 


On July 10, 1956, appellant brought action in the United States Dis- 
trict Court for the District of Columbia for a declaratory judgment that 
his removal by the Secretary of the Interior under the purported authority 
of E. O. 10450 and the Act of August 26, 1950, be set aside as illegal 
and void and for an injunction directing the restoration of appellant to his 
position in. the Department of the Interior, with all the rights and status 
which he had at the time of his unauthorized removal, (J.A., pp. 1-12). 


Pursuant to the Rules of Civil Procedure, appellant gave notice to 
appellees on August 30 and September 4, 1956, for the taking of oral 
depositions of certain officials of the Department of the Interior and the 
Civil Service Commission. On September 13, 1956, the appellees filed 
a motion to stay discovery proceedings pending a court ruling on their 
motion to dismiss or for summary judgment, which had been filed sep- 
arately on the same day. On September 18, 1956, appellant filed a 
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motion for postponing the hearing on appellees’ motion to dismiss or for 


summary judgment until appellant could have discovery under rule 56 (f) 
of the Federal Rules of Civil Procedure, and listed eight specific mat- 
ters of inquiry as peculiarly within the knowledge of appellees or their 


agents and subject to discovery proceedings. The scope of these depo- 
sitions and the reasons for opposing them were, inter alia, as set forth 
by appellant and appellees as follows (arranged in parallel columns): 


A. Appellant's discovery B. Appellees’ reasons for 
! _ opposing discovery 


3. Did defendant Secretary have a 3. .. . This is clearly irrele- 
departmental policy of according full vant since it relates to an adminis- 
procedural rights under E.O. 10450 trative practice which, even if it 
and the Act of August 26, 1950, to all did exist, could not by itself estab- 
suspended employees, including so- list a legal right in plaintiff. 
called "Schedule A" employees who 
were suspended "in the interest of the 
national security"? Or has defendant 
Secretary consistently denied that a 
Schedule A employee should be en- 
titled, in the event of suspension "in 
the interest of the national security," 
to written charges and, if his trial 
period had passed, to a so-called 
hearing before a security hearing 
board? 


* * ¥ 


5. During the time between plain- 5. .. . Plaintiff does not allege 
tiff's suspension and the filing of that he at any time in fact requested 
this action, what kind of an employ- an employment reference from the 
ment reference on plaintiff would defendant Secretary. It clearly ap- 
defendant Secretary have authorized pears that the evidence sought herein 
or made? cannot be material, competent, or 

relevant, since the matter referred 
to is hypothetical and calls for a 
statement of opinions and conclu- 
sions on the part of the defendant 
Secretary as to what he might have 
done if a specific event had occurred. 





A. Appellant's discovery 


6. Did defendant Secretary au- 
thorize the public disclosure of the . 
suspension of several Trust Terri- 
tory employees to the press in Guam 
by the then High Commissioner of . 
the Trust Territories? If not, what 
disciplinary steps, if any, have been 
taken by defendant Secretary? What 
corrective steps ? 


7. Why was not plaintiff simply 


removed without charges, without ... 


procedures and without infamy in 
view of his lack of competitive status 
under a Schedule A appointment ? 


8. Why did defendant Secretary 
insist upon imposing "a badge of 
infamy" on plaintiff by making a find- 
ing that the employment of plaintiff 
be "terminated in the interest of the 
national security'’ under the 
purported authority of E.O. 10450 

and the Act of August 26, 1950? 


B. Appellee's reasons for 
opposing discovery 


6. .. . These matters are clear- 


..ly immaterial to the. subject matter 


of this suit and no answer which 
could be made herein would be of 


any. substantial value. 


7. ands. .. . These questions 


Clearly relate to.matters which are 


hypothetical and immaterial. The 
only relevant legal issue herein is 
whether the procedures in fact em- 
ployed by the defendant Secretary 
in accomplishing plaintiff's dis- 
charge were legal and valid. Nei- 
ther the existence of any other pro- 
cedure which could have been used 
to discharge plaintiff nor the reason 
why it was not in fact employed can 
have any possible relevance herein. 


On October 1, 1956, noting the above quoted language of appellees 


in 7 and_8_"'on the. understanding that this is a concession of record and 
binds the Defendants not to depart from that position, '' appellant thereby 
withdrew his opposition to appellees' motion for a stay of discovery pro- 


ceedings. 


On the same date appellant filed a cross motion for summary 


judgment.and attached a photostat copy of Form 50 (J.A., p. 26) of the 


Civil Service Commission. 


On October 10, 1956, the appellees filed a memorandum in oppo- 
sition to appellant's cross motion for summary judgment and attached, 
inter alia, an affidavit by the personnel officer of the Office of Terri- 
tories of the Department of the Interior, who stated that she had custody 
of the personnel file of appellant and that "Standard Form 50 attached 


hereto and made a part hereof is a true copy of the official document 


reflecting the termination of William Vincent Vitarelli from a position 





8 


under the jurisdiction of said Office of Territories." This attached 
form (J.A., pp. 27-28) was an exact duplicate of the Form 50 which 
had been issued in 1954 (J.A., p. 26), except for the deletion under 
"remarks" of the sentence referring to action under Executive Order 
10450. There is nothing on the face of this new Form 50 to show that it 
was not issued on September 21, 1954, or that it was issued in fact 
sometime in October, 1956. 


On October 16, 1956, the case was heard on cross motions for 
summary judgment, at the conclusion of which United States District 
Judge James W. Morris ruled that he would grant summary judgment 
for the appellees because he questioned whether he possessed the power 
to order the reinstatement of a governmental employee whose tenure was 
at the will of the employing department and as such excepted from the 


protection available to employees in the classified civil service, (J.A., 
pp. 29-32). On October 24, 1956, the form of the order was the subject 


of a short colloquy before Judge Morris. The final order was issued on 
October 29, 1956, (J.A., p. 32). On December 20, 1956, appellant 
gave notice of appeal. 


STATUTES, REGULATIONS, AND.CONSTITUTIONAL PROVISIONS 
INVOLVED 


This case involves, 

1. Constitutional provision, Article 5 of the amendments to the 
Constitution of the United States, printed in Appendix A, p. 1. 

2. The Act of August 26, 1950, 5 U.S.C. 22-1, printed in Appen- 
dix A, pp. 2-3. 

3. Executive Order 10450, issued April 27, 1953, printed in Appen- 
dix A, pp. 4-5. 

4. Department of the Interior, Order No. 2738, Security Regula- 
tions,dated November 9, 1953, printed in Appendix A, pp. 5-10. 





STATEMENT OF POINTS 


Appellant believes that the Court below erred as follows: 

1. In refusing to order the reinstatement of appellant to his posi- 
tion in the Department of the Interior on the ground that, as a "Schedule 
A" employee, he held tenure only at the will of the employing govern- 
ment and that therefore the District Court lacked the power to order his 


reinstatement; 


2. In refusing to find that the branding of appellant with a "badge 
of infamy" was in violation of the due process clause of the Constitution 
of the United States, constituted official defamation of appellant without 
probable cause, and destroyed his reputation as a professional educator, 
arbitrarily and capriciously, without basis in fact, without fair hearing 


or procedure; 


3. In refusing to issue a declaratory judgment that appellant's re- 
moval, under the purported authority of Executive Order 10450 and the 
Act of August 26, 1950, was unlawful. 


SUMMARY OF ARGUMENT 


The prime issue presented on this appeal is the question of the 
constitutional rights of an American educator to pursue his profession 
of teacher without being improperly branded with a "badge of infamy" 
as a consequence of his removal as a so-called "security risk" by the 
Secretary of the Interior under the wrongful application of the authority 
of the Act of August 26, 1950, and E.O. 10450 to the case of an employee 
who held an admittedly non-sensitive position. Under Cole the removal 
of a governmental employee who held a non-sensitive position was ruled 
by the Supreme Court to be outside the authority of the Act of August 26, 
1950, and Cole was ordered reinstated. 
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The government has argued that Cole does not avail the appellant 
because appellant's position was outside the classified civil service and 
he was not a veteran; and accordingly the government has argued that 
appellant had no statutory rights that were violated by his removal, 
under or in violation of the authority of the Act of August 26, 1950. 


Appellant's argument on appeal is three-fold: 


1. Appellant has a constitutional right not to be defamed without 
lawful authority; and an unjustified branding of him as a "security risk" 
was and has remained defamatory of appellant in the pursuit of his pro- 
fessional calling, unless such defamation can be justified by the facts 
in a due-process hearing. In this case the government has no facts, for 
the record of the so-called hearing is devoid of evidence against appel- 
lant. The only evidence of record is favorable to appellant. 


2. When Appellee Secretary of the Interior issued the departmental 


security regulations applicable to all "security" removals, he limited 
whatever rights he might otherwise have possessed to remove summarily 
an "excepted" employee holding a so-called "Schedule A" appointment. 
This falls squarely under the rule of Service v. Dulles. The Secretary 
could have made the choice of simply removing appellant without charges, 
without a hearing, and without infamy or of removing appellant on se- 
curity grounds. When he chose to act on security grounds, he was bound 
to comply with his own regulations. The record on this case shows that 
the removal of appellant was contrary to those regulations in that the 
charges were not worded with sufficient specificity, that the board failed 
to exercise an independent judgment in making its recommendation to the 
Secretary of the Interior, and that the Secretary of the Interior refused 
to inform appellant of the basis of such recommendation. 


3. Appellee Secretary of the Interior in ordering the removal of 
appellant on security grounds cannot subsequently sustain his action on 
entirely unrelated grounds which were never invoked until two years after 
the fact. 
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On each or all of the above reasons appellant is entitled to rein- 
statement to his position in the Department of the Interior, with all the 
rights and privileges pertaining thereto. 


THE ARGUMENT 


Appellant readily concedes that, as a so-called "Schedule A" em- 
ployee serving overseas in the Department of the Interior, he helda 
position excepted from the classified civil service, that he lacked tenure 
under the Lloyd-LaFollette Act, and, further that, as a conscientious 
objector during the war, he has no veteran's status or rights under the 


Veterans Preference Act. 


Absent E. O. 10450 and the security regulations of the Secretary 
of the Interior (Order No. 2738, dated November 9, 1953), printed in 
Appendix A, pp. 4-10, appellant would not be disposed to question the 
authority of the Secretary of the Interior to remove him as a "Schedule 
A" employee, excepted from the classified civil service, without the 
filing of charges, or without the conduct of hearing or the following of 
other procedures, and—be it carefully noted—without infamy to him or to 
his family. It is not disputed that numerous court decisions have held 
that an executive officer has this legal authority in dealing with employees 
excepted from the classified civil service. Denning v. United States, 
132 Ct. Cl. 369, 132 F. Supp. 206 (1955); Chollar v. United States, 130 
Ct. Cl. 338, 126. F. Supp. 448 (1954). 


But this executive authority was not contemporaneously exercised 
at any time in effecting the removal of appellant from his position in the 
Department of the Interior in 1954. In this respect appellant's case 
is stronger than Service v. Dulles, U.S. 25 Law Week 
4494, S.Ct. (195%where the contemporaneous document of removal 
specifically cited that the Secretary of State was exercising the removal 
power under the McCarran rider. Apparently the Secretary of the Interior 
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and the Civil Service Commissioners had no thought of acting under their 
authority to remove "Schedule A" employees until they filed their motion 
of summary judgment with supporting memorandum in the District Court 
in September, 1956. 


The posture of appellees is that while the suspension and removal 
of appellant under the authority of Executive Order 10450 was concededly 
not authorized by the Act of August 26, 1950, as that Act has been con- 
strued by the Supreme Court in Cole v. Young, 351 U.S. 536, 100 L.Ed. 
1396, 76.S. Ct.. 861 (1956), the then Secretary of the Interior had re- 
moval authority:whether under a doctrine of the executive's "inherent" 
power or otherwise, and that so long as the documents now in the files 
of the executive show on their face that appellant had been removed and 
that such documents no longer contain any reference to his removal as 
a security risk under the procedures of E. O. 10450, appellant has no 
grounds for complaint. 


The appellant's view is to the contrary and is based on arguments 
of his rights under the Constitution which are the principal issue on this 
appeal, his rights under the Act of August 26, 1950, and his rights under 
principles of administrative law. 
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ARGUMENT I 


THE PUBLIC BRANDING OF APPELLANT AS A “SECURITY RISK" WITHOUT 
LAWFUL AUTHORITY, WITHOUT FAIR HEARING OR PROCEDURE, AND WITH- 
OUT BASIS IN FACT, CONSTITUTED OFFICIAL DEFAMATION WITHOUT 
PROBABLE CAUSE, IN VIOLATION OF HIS RIGHTS UNDER THE DUE PROCESS 
CLAUSE OF THE CONSTITUTION TO WORK IN PURSUIT OF HIS PROFESSIONAL 
CALLING AND TO EARN AN HONORABLE LIVING, FREE OF ANY "BADGE OF 
INFAMY;" SUCH BRANDING INJURED HIS HEALTH AND DAMAGED THE 
REPUTE OF HIS FAMILY AND RESTRICTED THEIR EDUCATIONAL AND 
EMPLOYMENT OPPORTUNITIES. THIS INVASION OF APPELLANT'S 

CONS TITUTIONAL RIGHTS IS NOT RENDERED JUSTIFIABLE BECAUSE OF 
APPELLANT'S LACK OF CIVIL-SERVICE TENURE. 


The Supreme Court has repeatedly recognized that "substantial 
rights affecting the lives and property of citizens are at stake’ where 
a public employee has been removed on grounds of disloyalty or se- 
curity. Peters v. Hobby, 349 U.S. 331, 347, 99 L. Ed. 1129, 75S. 
Ct. 790 (1955). This clear recognition of the constitutional issue is 
important in view of the Department of Justice brief (p. 57) in Peters, 
which, while granting "that the stain of a dismissal on loyalty grounds 
is a deep one which thas become a badge of infamy' " argued that "the 
damage suffered by an individual as a result of official action within the 
scope of that authority is damnum absque injuria."" But Peters holds 
specifically to the contrary. Even though the petitioner was not em- 
ployed in "the competitive service" and held only a "Schedule A" ap- 
pointment (page 347, n. 24), he was entitled to have his rights reviewed 
and enforced by the Supreme Court.” 


In stating that "a badge of infamy" attaches to a public employee 
found disloyal, Peters was but following the earlier decision by the Su- 
preme Court in Wieman v. Updegraff, 44 U.S. 183, 190-91, 97 L. Ed. 
216, 73S. Ct. 215 (1952), where the Court had said: 


"There can be no dispute about the consequences 
visited upon the person excluded from public employ- 
ment on disloyalty grounds. In the view of the com- 
munity, the stain is a deep one; indeed, it has become 
a badge of infamy. Especially is this so in time of cold 
war and hot emotions when 'each man begins to eye his 
neighbor as a possible enemy.’ " 


It should be noted that Dr. Peters held a term appointment which by its own terms had expired at 
the time of the Court's decision, which rendered moot the matter of reinstatement. Here appellant 
held an indefinite appointment, 
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In Wieman the Court there distinguished its earlier decision in Adler v. 
The Board of Education, 342 U.S. 485, 96 L. Ed. 517, 72S. Ct. 380 
(1952), where persons seeking employment.in the New York public 
schools were held to have "no right to work for the State in the school 
system on their own terms." But as Wieman pointed out: 


"To draw from this language the facile generali- 
zation that there is no constitutionally protected right 
to public employment is to obscure the issue. For, 
in United Public Workers, although we held that the 
Federal Government through the Hatch Act could 
properly bar its employees from certain acts of po- 
litical activity though thought inimical to the interests 
of the civil service, we cast this holding into per- 
spective by emphasizing that Congress could not 
‘enact a regulation providing that no Republican, 

Jew or Negro shall be appointed to Federal office, 
or that.no Federal employee shall attend mass or 
take any active part in missionary work.'" 


And the Supreme Court concluded: 


"We need not pause to consider whether an ab- 
stract right to public employment exists. It is suf- 
ficient to say that constitutional protection does extend 
to the public servant whose exclusion pursuant to a 
statute is patently arbitrary or discriminatory." 


An arbitrary or discriminatory exclusion of appellant by executive power 
is not any different. 


In Cole v. Young, 351 U.S. 536, 100 L. Ed. 1396, 76S. Ct. 861, 
868 (1956), the Supreme Court again referred to "the stigma attached 
to persons dismissed on loyalty grounds," which was treated as war- 


ranting "eyen greater" procedural safeguards in security proceedings 
than in other cases affecting the removal of governmental employees 
who were subject to the Lloyd-LaFollette Act. 


In the same term that the Supreme Court decided Cole v. Young, 
involving the rights of a Federal civil servant, the Court also decided 


Slochower v. Board of Higher Education of the City of New York, 350 
U.S. 551, 100 L. Ed. 692, 76S. Ct. 637 (1956), which held invalid the 
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summary dismissal of a professor of German at Brooklyn College on 
the ground that he had availed himself of the Fifth Amendment at a 
hearing before a Congressional committee. The Supreme Court said: 


"The problem of balancing the state's interest and 
the loyalty of those in its service with the traditional 
safeguards of individual rights is a continuing one. To 
state that a person does not have a constitutional right 
to government employment is only to say that he must 
comply with reasonable, lawful, and non-discrimina- 
tory terms laid down by the proper authorities. * * * 
Since no inference of guilt was possible from the claim 
before the Federal committee, the discharge falls of 
its own weight as wholly without support. There has not 
been the ‘protection of the individual against arbitrary 
action’ which Mr. Justice Cardozo characterized as 
the very essence of due process. Ohio Bell Telephone 
Company v. Public Utilities Commission, 301 U.S. 292, 
302." 





Recognizing that the "State has broad powers in the selection and 
discharge of its employees, and it may be that proper inquiry would show 
Slochower's continued employment to be inconsistent with the real in- 
terest of the State," the Court specifically found that "there has been 
no such inquiry here. We hold that the summary dismissal of appellant 


violates due process of law." 


The removal of appellant, a highly trained educator, from the 
governmental service as a "security risk" unquestionably involved 
"substantial rights affecting lives and property" of appellant. As long 
as this removal is permitted to stand,it blights the lives of appellant, 
his wife and their children who bear his name. It has been impossible 
for him to secure any position in the educational field for which he was 
professionally trained and in which he holds a doctor's degree from one 
of America's leading universities. It has been necessary for him to 
work as a construction worker. His children have asked him whether 
they will be able to attend college in view of his being branded as a 
"security risk," and they have asked him whether they can get jobs as 
teachers. These are all consequences to appellant's life, to his family 
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and to his property interests which ought not to have been visited upon 
him except in pursuance of some lawful justification. 


The right of a professional man to follow his calling, for which 
he has been trained and recognized by the competent authorities, is a 
property right entitled to due-process protection by the courts, unless 
he has forfeited such protection by some act or habit that would justifi- 
ably bar him from the educational field. Truax v. Raich, 239 U.S. 33, 
60 L. Ed. 131, 36S. Ct. 7(1915). These due-process standards and 
procedures have been applied to the revocation of professional licenses, 
such as those of a lawyer, a seaman, an insurance agent, or a profes- 
sional bondsman. In re Isserman,. 348.U.S. 1, 99 L. Ed. 1, 75S. Ct. 
6 (1954); Parker v. Lester, 227 F.2d 708 (9th Cir. 1955); Goldsmith v. 
Board of Tax. Appeals, 270 U.S. 117, 70 L. Ed. 494, 46S. Ct. 215 
(1925); Schwarz v. Board of Bar Examiners, 353 U.S. 232, 1 L. Ed. 2d 
795, 77S. Ct. 752 (1957); Konigsberg v. State Bar of California, 353 
U.S. 252, 1L. Ed. 24.810, 77S. Ct. 722 (1957); Columbia Auto Loan 
Co. v. Jordan, 90 U.S. App. D.C. 222, 196 F.2d 568 (1952); In re 
Carter, 89 U.S. App. D.C. 310, 192 F.2d 15 (1951), cert. den. 342 
U.S. 862, 96 L. Ed. 648, 72S. Ct. 89; generally see Forkosch, Ad- 
ministrative Law (1956), p. 161. 


Even though it may be conceded as an abstract proposition that 


appellant may have no constitutional right to have worked in the original 
instance for the Department of the Interior as an educational officer in 
the Trust Territory of the Pacific, it is submitted that having once been 
so employed by the government as an educational officer, whether as a 
"Schedule A" appointment or otherwise, he thereby acquired a substan- 
tive right of property in "a species of tenure and cannot be capriciously 
excluded and thereby injured financially and professionally." Alpert v. 
Board of Governors, 286 App. Div. 542, 145 N.Y.S..2d 534 (1955). 


The action by the officials of the Department of the Interior against 
the appellant has been defamatory from its inception. This was not the 
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case of a private inquiry or a confidential hearing as the ordinary 
rules of security proceedings customarily provide for. This case 


was stated with a press conference officially held by the High 


Commissioner of the Trust Territories in Guam and the results 
were a front-page headline in the Guam newspaper, (Appendix B, p. 1). 


The constitutional rights of appellant are not any the less because 
his appointment was denominated "Schedule A."' As the Supreme 
Court has said, 


wy . the very idea that one man may be 
compelled to hold his life, or the means of 
living, or any material right essential to the 
enjoyment of life, at the mere will of another, 
seems to be intolerable in any country where 
freedom prevails, as being the essence of 
Slavery itself... Yick Wo. v. Hopkins, 

118 U.S. 356, 370, 30 L. Ed. 220, 6S. Ct. 
1064 (1886). 
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ARGUMENT I 


UNDER THE RULE OF SERVICE V. DULLES, THE SECRETARY OF THE INTERIOR WAS BOUND BY 

HIS OWN DEPARTMENTAL SECURITY REGULATIONS, PRESCRIBING THE "PROCEDURES, STANDARDS 
AND CRITERIA" FOR ALL EMPLOYEES OF THE DEPARTMENT OF THE INTERIOR, TOEFFECT THE 
REMOVAL OF ANY EMPLOYEE OF THE DEPARTMENT OF THE INTERIOR “IN THE INTEREST OF 

THE NATIONAL SECURITY OF THE UNITED STATES” ONLY IN ACCORDANCE WITH SUCH 
SECURITY REGULATIONS. APPELLANT COULD NOT LAWFULLY BE REMOVED AS A SECURITY RISK 
UNDER THE ACT OF AUGUST 26, 1950 OR E, O. 10450, BECAUSE HE AT NO TIME HELD A POSITION 
CLASSIFED AS "SENSITIVE" AS THAT TERM WAS CONSTRUED BY THE SUPREME COURT IN COLE 
V. YOUNG. SINCE THE DEPARTMENTAL SECURITY REGULATIONS APPLIED BY THEIR TERMS TO 
ANY ,EMPLOYEE REMOVED ON SECURITY GROUNDS, THE SECRETARY OF THE INTERIOR HAD 
THEREBY IN ANY CASE OF REMOVAL ON SECURITY GROUNDS DENIED HIMSELF--AND WAS BOUND 
BY SUCH DENIAL UNTIL HE CHANGED THE DEPARTMENTAL REGULATIONS--WHATEVER EXECUTIVE 
AUTHORITY THAT HE MIGHT OTHERWISE HAVE POSSESSED TO REMOVE A "SCHEDULE A” EMPLOY- 
EE (WITHOUT CIVIL-SERVICE TENURE), IT CONSEQUENTLY FOLLOWS THAT THE REMOVAL OF 
APPELLANT AS A "SECURITY RISK” IN 1954 BY THE SECRETARY OF THE INTERIOR CANNOT BE 
JUSTIFIED UNDER EITHER THE AUTHORITY UNDER WHICH HIS REMOVAL WAS PURPORTEDLY 
EFFECTED (i.e., E.O. 10450 UNDER THE ACT OF AUGUST 26, 1950) OR UNDER ANY OTHER LAWFUL 
AUTHORITY AVAILABLE TO THE SECRETARY OF THE INTERIOR; AND APPELLANT'S REMOVAL FROM 
HIS POSITION IN THE DEPARTMENT OF THE INTERIOR WAS CONSEQUENTLY INVALID AND VOID, 


Under E.O. 10450 and under the Departmental security regulations 
(Order No. 2738, dated November 9, 1953), the Secretary of the Interior 
provided that any employee removed on security grounds would be re- 
moved exclusively pursuant to the standards, procedures and criteria 
of those regulations, (Appendix A, pp. 5-10). This appears abundantly 
clear from Sec. 1 of the regulations which states that it is imperative that 
all persons in the employ of the Department ofthe Interior shall meet the 
minimum requirements of national security. The regulations state (Sec. 3) 
that the policy of the Department is that no person shall be employed 
unless such employment is clearly consistent with the interests of the 
national security. An express exemption for temporary and intermittent 
employees having a term of employment of six months or less is contained 
in Sec. 6(c). A Similar exemption is contained in Sec. 13 relating to 
the termination of temporary or probationary or trial employees. The 


implication is clear beyond any doubt that all’ other employees, whether 


holding permanent or indefinite appointments, were subject to the security 
regulation of the Department of the Interior. Under Sec. 17 of the 
regulations it is explicitly provided that a suspended employee having a 
This was the theory not only of the Department of the Interior but of the entire Executive Branch 


under E.O, 10450 until the Suprerne Court decided otherwise in Cole, and was once the prevailing 
theory of this Court, Cole v, Young, 96 U.S. App. D.C, 379, 226 F, 2d 337 (1955). 
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permanent or indefinite appointment and having completed his probation- 


ary or trial period, shall be given a hearing. Lastly.it should be noted 
that under Sec. 22 Departmental Order No. 2738, called the security 
regulations, supercedes all previous Departmental security regulations. 


From the above recital it must be clear beyond any cavil that the 
Secretary of the Interior—whatever his authority might have been in the 
absence of these security regulations—had limited himself in effecting 
the removal of any employee on security grounds to effect such removal 
only according to the procedural safeguards of those regulations. While 
it may be conceded that under the general executive authority to appoint 
and remove persons outside the classified civil service, the Secretary 
of the Interior was not obligated to impose upon himself the substantive 
and procedural standards and criteria set forth in his Order No. 2738, 
he was not prohibited from doing so. In the words of the Supreme Court 
in Service v. Dulles, "Having done so he could not, so long as the regu- 
lations remain unchanged, proceed without regard to them." Accord: 
Bridges v. Wixon, 326.U.S. 135, 89 L Ed. 2103, 65S. Ct. 1443 (1945); 
Chapman v. Sheridan-Wyoming Co., 338 U.S. 621, 94 L. Ed. 393, 

70 S. Ct. 392 (1950); Bilokumsky v. Tod, 263 U.S. 149, 68 L. Ed. 221, 
44S. Ct. 64 (1923); U.S. ex rel Accardi v. Shaughnessy, 347 U.S. 260, 
98 L. Ed..681, 74S. Ct. 499 (1954). 


Contrary to the proceedings followed in Service, appellant was in- 
formed by the Secretary of the Interior that his case was being exclusively 
considered under E. O. 10450. Every contemporaneous official. state- 

‘ment with respect to the termination of appellant's employment denotes 
that the determination to remove him and the termination itself were 
made under E. O. 10450 and no other authority, as detailed below, 
pp. 28-29. The argument of appellees puts the Secretary of the Interior 
in the posture of having assured appellant that his case was being heard 
on specified security charges and under prescribed procedures and then 
subsequently arguing to the courts that the security charges and -proce- 


dures were wholly immaterial to appellant's removal. 





20 


In Haynes .v.. Thomas, 98 U.S. App. D.C..131, 232 F. 2d 688 
(1956), this Court has already ruled that a probationary employee dis- 
charged on security grounds during his trial period was entitled to the 
procedural safeguards of the Act of August 26, 1950, even though as a 
probationary employee he could be summarily removed for no reason 
atall. It was accordingly held in that case that he had a procedural 
right within a 30-day period to submit statements or affidavits refuting 
the charges made against him and that inasmuch as he had not been 
granted such a right, he was held to have been "wrongfully discharged 
and is entitled to reinstatement as a probationary employee." : The 
government in a petition for rehearing attacked Haynes as inconsistent 
with Cole, but this petition was denied on September 11, 1956. The 
logic of Haynes, which dealt with the rights of a probationary employee, 
is equally applicable to an employee holding an indefinite appointment 


who was suspended and removed for security reasons, in accordance 
with the specific language of the Act of August 26, 1950, which employs 


that very phrase (Appendix A, pp. 2-3). 


Asa governmental employee who had satisfactorily served his 
probationary period, appellant under the Departmental regulations and 
the letter of suspension was entitled upon his suspension "in the interest 
of the national security" to the following procedural safeguards specified 
in the Act of August 26, 1950 which as a whole was incorporated by 
reference into such Departmental regulations and was printed as part 
thereof (Appendix A, pp. 2-3): 


(1) "A written statement within 30 days after his 
suspension of the charges against him. . . . which 
shall be stated as specifically as security considera- 
tions permit;" 


Cf. Burrell v. Martin, 98 U.S. App. D.C. 33, 39 n. 18, 40, 232 F. 2d 33 (1955) where this 
Court, notwithstanding appellant's “status as a non-classified civil servant”, held that the District Court 
after vacating its order granting summary judgment for appellees and granting appellant the opportunity 
of perfecting service on appropriate officers of the Department of the Army, should “consider what 
further relief, such as reinstatement, may properly be awarded . . .” 
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(2) "A hearing at the employee's request, by a 
duly constituted agency authority for this purpose;" 
and 


(3) "A written statement of the decision of the 
agency head." 


TO THE EXTENT THAT THE CHARGES AGAINST APPELLANT 
WERE NOT EXPRESSLY ABANDONED AT THE SO-CALLED SECURITY 
HEARING, THE REMAINING CHARGES AGAINST HIM WERE NOT 
WORDED WITH SUFFICIENT SPECIFICITY AS TO BE MEANINGFUL 
TO HIM OR TOENABLE HIM, ON THE ASSUMPTION OF INNOCENCE, 
TO PREPARE AN EFFECTIVE ANSWER, AND SUCH CHARGES WERE 
FATALLY VAGUE AND INDEFINITE, WITHOUT SPECIFYING THE 
TIMES, PLACES, OR EVENTS CONCERNING WHICH HE WAS AL- 
LEGED NOT TO HAVE TOLD THE TRUTH. 


Although the answer of appellees denied appellant's allegation 
(para. 10 of complaint, J.A., p. 3) that it was conceded on the record 
of the security hearing that appellant is and has always been loyal to the 
government of the United States, the transcript of the so-called hearing 
befere the security hearing board (at pp. 175-76) shows the following 
exchange: 


"Mr. Olmsted [ counsel for appellant]: * * * Does 
Mr. Armstrong [ then assistant solicitor, Department 

_ of the Interior] question his loyalty to the United 
States ? 


Mr. Armstrong: No, I think I perhaps didn't elaborate 
my very first statement this morning sufficiently. * * * 
Of course, in the Oppenheimer case the board recom- 
mended to AEC to dismiss him as a security risk al- 
though they said he was perfectly loyal. 


Mr. Olmsted: That is why I am asking here, is it 
agreed that he is perfectly loyal or should I produce 
some evidence that he is perfectly loyal? 


Chairman Towson [ who presided at hearing]: The only 
thing before this Board is incorporated in the letter of 
charges. ASI recall he is not charged with disloyalty. 


Mr. Armstrong: That is right. The question is only 
whether he is a security risk." 


The conclusion is obvious that the representative of the Department of 
the Interior at the so-called hearing said twice that appellant's loyalty 
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was not questioned. That being so, the only charges remaining against 

appellant were to the effect that he had not been completely frank and ~ 
candid in disclosing his relationships with certain named individuals, 

(Appendix B, pp. 4-5). | 


Under the well-established rule of this Circujt, Money v. Ander- ny 
son, 9$ U.S. App. D.C. 226, 208 F. 2d 84, 37-38 (1958), it is elemen- 
tal fairnesa that 
"Charges preferred for removal must be specific enough 
to provide a fair opportunity for refutation by the inno- “ 


cent who have no knowledge of the conduct charged, as 
well as the guilty who do possess such knowledge." 
A charge that appellant had not told the entire truth concerning his rela- 
tionship with certain individuals is clearly not sufficiently specific if it - 
does not specify the times, places, and type of "close association" that 
have allegedly been omitted. If the person charged has told the truth in _ 
stating his entire knowledge of the situation, how can he respond to a " 
charge that he has left out some unstated matter, if that matter does 
not exist? While Money arose under the Lloyd-LaFollette Act, which 
is limited to "classified" employees, its standard of fairness with re- 
spect to the specificity of charges is plainly applicable to other removal 
cases, such as this action. Also see a similar ruling made in an early 
security risk dismissal case under a 1942 appropriation act in Deak v. 
Pace, 88 U.S. App. D.C. 50, 185 F.2d 997.(1950). The Court of Claims 
has reached the same result in Blackmar v. United States, 128 Ct. Cl. 
693, 120 F. Supp. 408 (1954). 


In Simmons v. United States, 348 U.S. 397, 99 L. Ed. 453, 
75S. Ct. 397 (1955), the Supreme Court warned that a hearing for con- . 


scientious objectors under the Universal Military Training and Service 

Act was not intended by Congress to be "conducted on the level of a 

game of blindman’s bluff," but rather that petitioner was entitled to a 

"fair resume" of FBI reports which would permit : 
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"the registrant to defend against the adverse evidence- 
to explain it, rebut it, or otherwise detract from its 
damaging force. The remarks of the hearing officer 

at most amounted to vague hints, and these apparently 
failed to alert the petitioner to the dangers ahead. Cer- 
tainly they afforded no fair notice of the adverse charges 
in the report." 


THE SO-CALLED HEARING BEFORE THE SECURITY HEARING BOARD 
WAS NOT A FAIR HEARING “BY A DULY CONSTITUTED AGENCY 
AUTHORITY FOR THIS PURPOSE, FOR ON THE FACE OF THE TRANSCRIPT 
IT IS ABUNDANTLY EVIDENT THAT THE SO-CALLED HEARING BOARD 
AND THE SECURITY OFFICER WANDERED FAR AFIELD, WITHOUT ANY 
DISCERNIBLE STANDARDS OF RELEVANCY OR MATERIALITY, FROM THE 
MATTERS SET FORTH IN THE LETTER OF CHARGES AND THAT THE 
BOARD DELIBERATELY FAILED TO EXERCISE AN INDEPENDENT JUDGMENT 
OR FUNCTION AS AN IMPARTIAL AGENCY AUTHORITY TO HEAR AND 
JUDGE BETWEEN THE ADVERSARY CONTENTIONS OF THE SECURITY 
OFFICER OF THE DEPARTMENT OF THE INTERIOR AND THE APPELLANT. 


The transcript of the hearing shows that the appellant was 
examined in particular on whether he thought the security program was 
a Republican plot to get rid of Democrats’ on his views on racial 


ae P oe ee . ae 
segregation, on discrimination against Jews, on whether he had "heard" 


of a great variety of organizations which were not listed inthe letter of 
charges, on Black Mountain transcendentalism, whatever that may be, on 


“Mr, Armstrong /Security Officer for the Department of the Interior/: Do you think that the 
Security program undertaken by Executive Order 10450 is politically inspired from the Republican 
administration?" Transcript, page 15. 


2 ee 
"Mr. Armstrong: What were your feelings at that time /1943/ conceming race equality? 


Ibid,, page 24, 


"Mr, Armstrong: Do I interpret your statement correctly that maybe Negroes and Jews are denied 
some of their constitutional rights at present?” Ibid., page 32. 


"Mr, Armstrong: Do you recall an organization by the name of National Council for Soviet- 
American Friendship? * * * "Mr, Armstrong: How about the Souther Conference for Human Welfare ?** 
“Mr, Armstrong: What is the organization called the Joint Anti-Fascist Refugee Committee? ° * ® 
"Mr, Armstrong: Have you ever had any contact with the Negro Youth Congress? °* * * 

"Mr.. Armstrong: How about Abraham Lincoln Brigade? * * * "Mr. Armstrong: Did you become active 
in the Progressive Party in that year /19487? *** "Mr, Armstrong: Have you ever heard of a 
magazine called ‘Cooperative Union’? ** * “Mr, Armstrong: I was wondering whether you had ever 
heard of Consumers Union?” Ibid,, pp. 98, 100, 101, 102, 103, 112, 113. 


® “Mr. Armstrong: Do you know what Black Mountain transcendentalism is?” Ibid., p. 97. 





24 

“1 

whether he had voted for Henry Wallace in 1940 (for the Vice-Presidency); 
on whether he was "quite hepped up over the one-world idea, n? and a 
whether he was "still [i.e., June, 1954] a strong advocate of the United ™ 
Nations. "The ee of the questions in the margin of this ‘ 
brief is sufficient commentary on this so-called hearing, which was ( 
held at the height of McCarthyite hysteria in Washington. ‘ 
Under the Civil-Service Handbook Guide for Members of Security . 


curity hearing board to afford any governmental employee suspended 

under the Executive Order "fair, impartial and equitable treatment.” 

The so-called security hearing board did not exercise an independent 

judgment with respect ito the kinds of information to be withheld from ea 
the appellant on the ground that it was "classified" without making any 
determination whether such file was properly labelled "confidential" 

under the security standards of the Act of August 26, 1950. Since 

appellant's position was never classified as "sensitive" and he never 

had anything to do with any matter that bears upon the "interests of the 

national security," as that standard is used in the Act of August 26, 1950, 

the sole reason for classifying the file as "confidential" must have been 

to protect certain persons from confrontation by the appellant and sub- « 
mission to cross-examination as to the basis for their statements 

against appellant. It was a gross abuse of discretion for members of 

the security hearing board to accept uncritically, unsworn and unsub- 

stantiated statements by persons in the "confidential" file, whether 

identified or unidentified by name, and to assume that the testimony 

of appellant in variance with such statements in the "confidential" file 


Hearing Boards under Executive Order 10450, it was the duty of the se- } 


1 Chairman Towson / presiding officer of the security hearing board/; Just one question on that 
/whether appellant had voted for Wallace other than in 1948/. Did you not vote for Henry Wallace 
when he was a candidate for Vice-President? °° ° “Chairman Towson: Then you voted for him once 
more, more than once?" Ibid., pp. 102-103. 


2 *Mr. Armstrong: The file indicates, too, that you were quite hepped up over the one-world idea ies 
at one time; is that right?” Ibid., p. 131. 


$s. 
Mr. Armstrong: At one time, or two, you were a strong advocate of the United Nations. Are you 


still?” Ibid., p. 192. 
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showed appellant to be untruthful and unreliable; and the board thereby 
failed to reach an independent judgment with respect to the charge. 


APPELLANT WAS NEVER FURNISHED WITH A WRITTEN STATEMENT 
OF THE DECISION OF THE SO-CALLED SECURITY HEARING BOARD OR 
OF THE DEFENDANT SECRETARY AS REQUIRED UNDER THE ACT OF 
AUGUST 26, 1950, NOR DID ANY LETTER OR MEMORANDUM PURPORT- 
ING TO REMOVE APPELLANT FROM HIS POSITION IN THE DEPARTMENT 
OF THE INTERIOR INFORM HIM AS TO WHAT SPECIFIC CHARGE, IF 
ANY, HAD BEEN USED AS THE BASIS FOR EFFECTING HIS REMOVAL 
IN "THE INTEREST OF THE NATIONAL SECURITY." 


The only notification received by appellant was a letter entitled 
"Findings and Determinations" under date of September 2, 1954, which 
was transmitted to the appellant under date of September 10, 1954, by 
the then Director of the Office of Trust Territories (J.A., pp. 24-26). 
Appellant was never given a copy of the recommended decision of the 
so-called security hearing board. This was contrary to the constitu- 


tional requirements of a fair hearing. In Gonzales v. United States, 


348 U.S. 407, 99 L. Ed. 467, 75S. Ct. 409 (1955), the Supreme Court 
held, notwithstanding the silence of the Universal Military Training and 
Service Act, that a selective service registrant claiming aS a con- 
scientious objector, was entitled to a copy of the advisory recommen- 
dation of the Department of Justice to the Appeal Board and a reason- 
able opportunity to reply thereto. 


"Just as the right to a hearing means the right toa 
meaningful hearing, United States v. Nugent, supra; 
Simons v. United States, supra, so the right to file 

a statement before the Appeal Board includes the right 
to file a meaningful statement, one based on all the 
facts in the file and made with awareness of the rec- 
ommendation and arguments to be countered." 


The Supreme Court cited earlier cases holding that registrants were entitled to copies of the 
reports of panels of clergymen and laymen to the local draft boards, Eagles v. United States, 329 U.S. 
304, 91 L. Ed. 308, 67S. Ct, 313 (1946); United States v. Balogh, 157 F, 2d 939(2C.A., 1947); 
and Brewer v. United States, 211 F. 2d 864(4C.A., 1954). 





26 


Under the logic of this rule, appellant should have been given a copy of 
the recommended decision of the so-called security hearing board prior 
to the final findings and determinations by the then Secretary of the In- 
terior. 


As appears from the face of the letter of termination, the pur- 
ported findings by the then Secretary of the Interior on the basis of 
which he purported to order the removal of appellant did not specify 
which charges were the basis for appellant's removal. These purported 
findings are plainly contrary to the ruling of this Court in Mulli v. 
Andrews, .93'U.S. App. D.C..381, 211 F.2d 28, 30, .31 (1954), where 
this Court said in reversing the dismissal of the complaint: 


"Plainly, and we so hold, the requirements of ‘reasons' 
for removal is not satisfied in this case by the conclu- 
sion of ‘unsuitability’ based upon vague references to 
appellant's answer and ‘facts developed during the in- 
vestigation’. The decision failed to disclose which of 
the charges contained in the notice of proposed adverse 
action were relied upon for removal; or, indeed whether 
removal rested upon any of the charges.... 


"The purpose of requiring this content for the treasons' 
for removal is not to provide a record to facilitate ju- 
dicial review of such ‘reasons’ on their merits since 
review is narrowly limited by the absence of express 
statutory provision therefor. On the contrary, it is re- 
quired as a procedural safeguard against just the sort 

of errors which, if committed at the administrative level, 
are beyond reach of our review." 


To the same effect is the loyaltycaseofaveteran in Kutcher v. 
Higley, 98.U.S. App. D.C. 278, 235 F.2d 505, 509 (1956), where this 
Court said: 


"Since only findings on the charges, specifically identi- 
fied, can constitute reasons for removal, a reading of 
the charges must demonstrate the reasons for removal, 
assuming all the charges are sustained. This is not so 
here. The first charge. . . could not constitute a valid 
reason for dismissal. * * * The second charge... 
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was not a reason nor, standing alone, even an impor- 
tant detail of the reasons for dismissal. * * * No find- 
ings whatever were made specifically relating to this 
[third] charge. 


"The fourth charge was . . . wholly vague. It might 
be taken merely as a summary of the three preceding 
charges. If so, it adds nothing to the case against 
Kutcher. It might also be taken as a broad and sweep- 
ing charge embracing numerous unspecified activities 
and associations. If so, it was too vague and lacks 
even the specificity this court held necessary in Deak 
v. Pace, supra." 

Applying the tests of Mulligan and Kutcher to the removal of appel- 
lant by the Secretary of the Interior,. it is plain that the letter memoran- 
dum of the Secretary does not comport with this kind of specific finding. 
Since appellees have conceded that no considerations of "national se- 
curity," as that term has been judicially interpreted in Cole, operate in 
this case, then it follows that the Secretary of the Interior lacked lawful 
justification for making such a vague finding, and his action was in viola- 


tion of the Act of August 26, 1950. 





e! 
The contrary rule of this Court in Cole v. Young, 96 U.S. App. D.C. 379, 226 F. 2d 337 (1955) 
is of doubtful validity in view of its reversal by the Supreme Court. 
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ARGUMENT III 


THE LAWFULNESS OF THE ADMINISTRATIVE REMOVAL OF APPELLANT AS A 
GOVERNMENTAL EMPLOYEE DEPENDS UPON AND IS MEASURED BY THE AUTHORI- 
TY AND STANDARDS CONTEMPORANEOUSLY EMPLOYED BY THE REMOVING OF- 
FICER IN THE SPECIFIC REMOVAL ACTION AND IF SUCH AUTHORITY AND 
STANDARDS FAIL AS A LAWFUL JUSTIFICATION FOR THE ACTION, THEN THE 
REMOVAL ITSELF FAILS AS AN UNLAWFUL REMOVAL: AND THE SECRETARY OF 
THE INTERIOR AS THE REMOVING OFFICER CANNOT SUBSEQUENTLY DEFEND ON 
CONJECTURAL GROUNDS THAT HE COULD HAVE ACTED IN AN ENTIRELY DIF- 
FERENT BUT LAWFUL MANNER, WHICH HE DELIBERATELY CHOSE NOT TO DO 
IN THIS SPECIFIC CASE. MOREOVER, IT IS AN ABUSE OF DISCRETION FOR AN 
EXECUTIVE OFFICER IN THE EXERCISE OF A SUBSTANTIALLY UNLIMITED RIGHT 
TO REMOVE A GOVERNMENTAL EMPLOYEE WHO LACKS CIVIL-SERVICE TENURE 
OR RIGHTS TO PREDICATE SUCH EXERCISE UPON UNLAWFUL OR UNAUTHORIZED 
CONSIDERATIONS, THE LACK OF CIVIL-SERVICE TENURE OR RIGHTS ARE NO 
BAR TO THE REMEDY OF REINSTATEMENT OF A GOVERNMENTAL EMPLOYEE 
REMOVED FOR THE WRONG REASONS AND ACCORDING TO WRONG PROCEDURES 
WHERE SUCH WRONGFUL REASONS OR PROCEDURES DIRECTLY AND SERIOUSLY 
PREJUDICE THE ELIGIBILITY OF SUCH EMPLOYEE FOR SUBSEQUENT EMPLOYMENT 
OR PROFESSIONAL DEVELOPMENT. 


The formal letter of charges proferred against appellant (Appen- 
dix B, pp. 2-5) by the Secretary of the Interior represented to appel- 
lant in unmistakable terms that the Secretary's determination as to 
necessity or advisability of the termination of appellant's employment 
"in the interest of the United States" would follow upon the recommen- 
dation of the security hearing board as to whether appellant was a se- 
curity risk or of doubtful loyalty. This letter specifically referred 
to the security regulations (Appendix A, pp. 5-10) of the Department 
of the Interior (Order No. 2738), which were issued pursuant to E. O. 
10450, and a copy of such regulations was attached to the letter. The 
phrasing of the charges shows that they were based on Sec. 4 of these 
regulations; the so-called hearing was scheduled under Sec. 17 of 
those regulations; the hearing paraphernalia appeared to be in 
accordance with Secs. 19-21 of the regulations. 


The appellant was removed from his employment in the Depart- 


ment of the Interior under a letter of findings and determinations by the 
then Secretary of the Interior, dated September 2, 1954 (J. A., pp. 24-26). 
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This letter recites on its face that written charges had been proferred 
against appellant under the authority of Executive Order 10450 and the 
Act of August 26, 1950, that these charges had led to the suspension 
of appellant as "necessary in the interests of national security," that 


a hearing had been held before a board of "three disinterested employees 
of other agencies," that such board had recommended that "the employ- 
ment of William Vincent Vitarelli is not clearly consistent with the in- 
terests of national security," and that after a careful review had been 
made of the case, the then Secretary of the Interior found 


"it advisable and necessary that the employment of 
William Vincent Vitarelli should be terminated in 
the interests of national security for the reasons 
specifically set forth in the letter of charges dated 
March 30, 1954. 


"IT IS, THEREFORE, DETERMINED AND 

ORDERED that the employment of William Vincent 

Vitarelli, an employee of this Department of the In- 

terior, be, and the same is hereby, terminated in 

the interests of the national security at the close of 

business on September 10, 1954." 
Standard Form 50 of the United States Civil Service Commission, entitled 
Notification of Personnel Action, was issued on September 24, 1954, and 
recites that the action of "TERMINATION" of the employment of appel- 
lant was “being taken in accordance with the provisions of Executive 
Order 10450" (J.A., p. 26). The Joint Appendix also contains (pp. 27- 
28) another Form 50 which is similar in all respects to the Form 50 
on page 26 except that the reference to action taken under the provisions 
of Executive Order 10450 is stricken and a statement is added that this 
second form is in replacement of a prior form. Otherwise the two forms 
are identical. Although there is nothing on the face of the other Form 50 
(J.A., pp. 27-28) to indicate that it was executed on any other date than 
the date of the first Form 50 (J.A., p. 26), which was September 24, 
1954, the second form, as a matter of fact, was executed sometime in 
September, 1956. This is an example of an Orwellian act of rewriting 
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history which does not, of course, alter the fact that appellant had 
nevertheless been removed by the then Secretary of the Interior as a 
so-called security risk under Executive Order 10450 and had been 
defamed in that respect from 1954. 


Not until the government's answer and supporting memorandum 
was filed in the District Court in 1956 was there any suggestion that 
appellant was removed as a "Schedule A" employee and quite indepen- 
dently of the executive order and the department's security regulation 
under which the removal as a security risk was purportedly made in 
1954. Essentially, the government's argument is that the security 
charges, the so-called hearing and the security procedures were 
wholly immaterial to appellant's removal. The argument, moreover, 
is squarely contradicted by every relevant word of the record as con- 
temporaneously made and flies in the teeth of every document signed 
by the Secretary of the Interior with respect to the termination of ap- 
pellant in 1954. 


Whether or not the Secretary of the Interior could otherwise have 
removed appellant without charges, hearing, evidence or reason, the 
fact is that he did not do so, but purported to extend the procedural 
protection of Executive Order 10450 and the Departmental regulations 
pursuant thereto. Counsel for the appellees in the course of the plead- 
ings in the District Court argued that the only issue properly before the 
court were the methods in fact employed by appellees in discharging 
the appellant. This would appear to mean that any other justification 
than those recited on the face of those documents is not available to the 
appellees in this action. The references to the inherent power of the 
executive to dismiss is entirely hypothetical and extraneous. 


It is well established in law that where an administrative agency 


purports to act under certain authority or standards, then its action 


must be weighed in accordance with such announced authority or 
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standards. Securities and Exchange Commission v. Chenery Corpora- 
tion, 318 U.S. 80, 87, 95, 87 L. Ed. 626, 63S. Ct. 454 (1943), where 


- the Supreme Court said: 


"The grounds upon which an administrative order 
must be judged are those upon which the record dis- 
closes that its action was based. * * * An administra- 
tive order cannot be upheld unless the grounds upon which 
the agency acted in exercising its powers were those upon 
which its actions can be sustained." 

Plainly a justification in terms of what the Secretary of the Interior 
might have done, if he had been so lawfully minded, is, and can be, no 
justification in a United States court exercising the judicial power under 
the Constitution of the United States. As Mr. Justice Stone has said, 
"It is the Court's ‘considered practice not to decide abstract, hypotheti- 
cal or contingent questions."’ Alabama State Federation of Labor v. 


McAdary,.325.U.S. 450, 461, 89 L. Ed. 1725, 65S. Ct. 1384 (1945). 


Executive discretion which is based solely upon unlawful considera- 
tions is an abuse of discretion, and should under the decisions of the 


- Supreme Court have been set aside by the District Court. Perkins v. 
Elg, 307 U.S. 325, 83 L. Ed. 1320, 59 S. Ct. 884 (1939). 


In conclusion, the then Secretary of the Interior purported to re- 
move appellant from his position in the Department of the Interior as 
a "security risk" under the authority and procedures of E. O. 10450 and 
the Act of August 26, 1950. It is now universally agreed by all parties 
to this proceeding that the Secretary of the Interior lacked the legal 
authority to act under that Executive Order or that Act of Congress inas- 
much as appellant's position had never been classified as a "sensitive 
position" to which the summary powers of removal under the Act of 
August 26, 1950, were limited by the Supreme Court in its decision in 
Cole. It consequently follows that the removal of appellant was. invalid 
and can no longer be defended at this time on the conjectural grounds 
that the Secretary of the Interior could have removed the appellant as a 
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"Schedule A" employee and that removal would not have been reviewable 
in court. The fact of the matter is that the Secretary of the Interior 


never .did so. 


Neither logic nor justice should bar appellant's reinstatement 
because he lacks civil-service tenure. As has been shown above, a 
governmental employee, without regard to tenure, has a constitutional 
right against being tarred with a "badge of infamy," which is the in- 
evitable practical result where he is removed as a security risk ac- 


cording to the wrong procedures and the wrong reasons, and sucha 


tarring directly and seriously prejudices his eligibility to professional 


employment and the development of his career. 


CONCLUSION 


For these and other reasons the order in the District Court should 
be reversed and the relief prayed by the appellant in his complaint 
should be granted. 


Respectfully submitted, 


CLIFFORD J. HYNNING 


1821 Jefferson Place, N. W. 
Washington 6, D. C. 


Attorney for Appellant 


Of Counsel: 


ALLEN S. OLMSTED, 2nd 
Saul, Ewing, Remick and Saul 
Packard Building 
Philadelphia 2, Pennsylvania 





APPENDIX A-1 
AMENDMENT 5 
To The Constitution of the United States 


No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a Grand 
Jury, except in cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or public danger; nor 
shall any person be subject for the same offense to be twice put in 
jeopardy of life or limb; nor shall be compelled in any criminal cage 
to be a witness against himself, nor be deprived of life, liberty, or 
property, without due process of law; nor shall private property be 


taken for public use, without just compensation. 


[Public Law 733 - 81st Congress | 
[Chapter 803 - 2d Session] 
(H.R. 7439] 


AN ACT 
To protect the national security of the United States by permitting the 
Summary suspension of employment of civilian officers and employees 
of various departments and agencies of the Government, and for other 
purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That, notwithstanding 
the provisions of section 6 of the Act of August 24, 1912 (37 Stat. 555), 
as amended (5 U.S.C. 652), or the provisions of any other law, the 
Secretary of State; Secretary of Commerce; Attorney General; the 
Secretary of Defense; the Secretary of the Army; the Secretary of the 
Navy; the Secretary of the Air Force; the Secretary of the Treasury; 
Atomic Energy Commission; the Chairman, National Security Resources 
Board; or the Director, National Advisory Committee for Aeronautics, 
may, in his absolute discretion and when deemed necessary in the 


interest of national security, suspend, without pay, any civilian officer 


or employee of the Department of State (including the Foreign Service 
of the United States), Department of Commerce, Department of Justice, 
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Department of Defense, Department of the Army, Department of the 
Navy, Department of the Air Force, Coast Guard, Atomic Energy 
Commission, National Security Resources Board, or National Advisory 
Committee for Aeronautics, respectively, or of their several field 
services: Provided, That to the extent that such agency head deter- 
mines that the interests of the national security permit, the employee 
concerned shall be notified of the reasons for his suspension and within 
thirty days after such notification any such person shall have an oppor- 
tunity to submit any statements or affidavits to the official designated 
by the head of the agency concerned to show why he should be rein- 
stated or restored to duty. The agency head concerned may, following 
such investigation and review as he deems necessary, terminate the 
employment of such suspended civilian officer or employee whenever 
he shall determine such termination necessary or advisable in the 
interest of the national security of the United States, and such deter- 
mination by the agency head concerned shall be conclusive and final: 
Provided further, That any employee having a permanent or indefinite 
appointment, and having completed his probationary or trial period, 
who is a citizen of the United States whose employment is suspended 
under the authority of this Act, shall be given after his suspension and 
before his employment is terminated under the authority of this Act, 
(1) a written statement within thirty days after his suspension of the 
charges against him, which shall be subject to amendment within thirty 
days thereafter and which shall be stated as specifically as security 
considerations permit; (2) an opportunity within thirty days thereafter 
(plus an additional thirty days if the charges are amended) to answer 
such charges and to submit affidavits; (3) a hearing, at the employee's 
request, by a duly constituted agency authority for this purpose; (4) a 
review of his case by the agency head, or some Official designated by 
him, before a decision adverse to the employee is made final; and 


(5) a written statement of the decision of the agency head: Provided 


further, That any person whose employment is so suspended or ter- 
minated under the authority of this Act, in the discretion of the agency 
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head concerned, be reinstated or restored to duty, and if so reinstated 
or restored shall be allowed compensation for all or any part of the 
period of such suspension or termination in an amount not to exceed the 
difference between the amount such person would normally have earned 
during the period of such suspension or termination, at the rate he was 
receiving on the date of suspension or termination, as appropriate, 
and the interim net earnings of such person: Provided further, That 
the termination of employment herein provided shall not affect the 
right of such officer or employee to seek or accept employment in any 
other department or agency of the Government: Provided further, That 
the head of any department or agency considering the appointment of 
any person whose employment has been terminated under the provisions 
of this Act may make such appointment only after consultation with the 
Civil Service Commission, which agency shall have the authority at the 
written request of either the head-of such agency or such employee to 
determine whether any such person is eligible for employment by any 
other agency or department of the Government. 

Sec. 2. Nothing herein contained shall impair the powers vested 
in the Atomic Energy Commission by the Atomic Energy Act of 1946 
or the requirements of section 12 of that Act that adequate provision be 
made for administrative review of any determination to dismiss any 
employee of said Commission. 

Sec. 3. The provisions of this Act shall apply to such other de- 
partments and agencies of the Government as the President may, from 
time to time deem necessary in the best interests of national security. 
If any departments or agencies are included by the President, he shall 
so report to the Committees on the Armed Services of the Congress. 

Sec. 4. Section 3 of the Act of December 17, 1942 (56 Stat. 1053), 
and section 104 of the Act of July 20, 1949 (Public Law 179, Eighty- 
first Congress), and section 630 of the Act of October 29, 1949 (Public 
Law 434, Eighty-first Congress), are hereby repealed. 

Approved August 26, 1950. 
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EXECUTIVE ORDER 10450 


SECURITY REQUIREMENTS FOR GOVERNMENT EMPLOY- 
MENT 


WHEREAS the interests of the national security require that all 
persons privileged to be employed in the departments and agencies of 
the Government, shall be reliable, trustworthy, of good conduct and 
character, and of complete and unswerving loyalty to the United States; 
and 

WHE REAS the American tradition that all persons should receive 
fair, impartial, and equitable treatment at the hands of the Government 
requires that all persons seeking the privilege of employment or pri- 
vileged to be employed in the departments and agencies of the Govern- 
ment be adjudged by mutually consistent and no less than minimum 
standards and procedures among the departments and agencies govern- 
ing the employment and retention in employment of persons in the 
Federal service: 

NOW, THEREFORE, by virtue of the authority vested in me by 
the Constitution and statutes of the United States, including section 
1753 of the Revised Statutes of the United States (5 U.S.C. 631); the 
Civil Service Act of 1883 (22 Stat. 403; 5 U.S.C. 632, et seq. ); section 
9A of the act of August 2, 1939, 53 Stat. 1148 (5 U.S.C. 118 j); and the 
act of August 26, 1950, 64 Stat. 476 (5 U.S.C. 22-1, et seq.), and as 
President of the United States, and deeming such action necessary in 
the best interests of the national security, it is hereby ordered as 
follows: 

SECTION 1. In addition to the departments and agencies speci- 
fied in the said act of August 26, 1950, and Executive Order No. 10237 
of April 26, 1951, the provisions of that act shall apply to all other 
departments and agencies of the Government. 

SECTION 2. The head of each department and agency of the 
Government shall be responsible for establishing and maintaining within 
his department or agency an effective program to insure that the em- 


ployment and retention in employment of any civilian officer or employee 
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within the department or agency is clearly consistent with the interests 
of the national security. * x * 
DWIGHT D. EISENHOWER 
THE WHITE HOUSE, 
April 27, 1953. 





UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 


Washington 
ORDER No. 2738 November 9, 1953 
Subject: Security Regulations 

GENERAL 


Sec. 1 Purpose. 
2 Definitions. 


SECURITY REQUIREMENTS FOR EMPLOYMENT 
Policy. 
Standards. 
Security Classification of Positions. 
Security Investigations 
Re-employment of Employee Terminated as Security Risk. 


on rn oO > & 


Review of Full Field Investigations Conducted under 
Executive Order 9835. 


9 Accessibility to Confidential Security Information. 
10 Clearance for Non-sensitive Positions. 
11 Clearance for Sensitive Positions. 
12 Action of the Director of Security. 
13 Termination of Temporary and Probationary or Trial Employees. 
14 Criteria for Suspension or Reassignment. 
15 Notification to Employee of Suspension or Reassignment. 
16 Appeal Procedure. 
17 Further Appeal Rights. 
18 Pay and Restoration of Pay of Suspended Employees. 
19 Establishment of Security Hearing Board. 
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20 Functions with Respect to Security Hearing Board. 
21 Hearing Procedure. | 
22 Revocations. 
GENE RAL 
Sec. 1 Purpose. 

(a) If the duly constituted Government and the national Security 
of the United States are to be protected and made secure, it is impera- 
tive that all persons engaged in any capacity in the departments and 
agencies of the Government shall be reliable, trustworthy, of good 
conduct and character, and of complete and unswerving loyalty to the 
United States. This order is issued so that the Department of the 
Interior may have a program designed to insure that the personnel in 
its employment meet the minimum requirements considered necessary 
to protect and make secure the Government and the national security. 

(b) The regulations in this order are designed to achieve two 
objectives; first, to make sure that all employees are unquestionably 
and trustworthy in their capacity as citizens engaged in government 
activities conducted under our constitutional form of government, 
second, to guard security information or material, the disclosure of 
Which, would have an adverse effect on national security. 

(c) This order prescribes for all bureaus and offices of the 
Department the procedures, standards and criteria for carrying out 
these objectives and are issued in accordance with the act of August 26, 
1950 (5 U.S.C. 1946 ed., Supp. V, secs. 22-1, 22-2, 22-3), and 
Executive Order 10450 of April 27, 1953 (18 F. R. 2489), as amended. 

* ac * * 

SECURITY REQUIREMENTS FOR EMPLOYMENT 
Sec. 3. Policy. 

(a) It shall be the policy of the Department, based on the act 
of August 26, 1950 (64 Stat. 476) and Executive Order No. 10450 of 
April 27, 1953, as amended, to employ and to retain in employment 
only those persons who are reliable, trustworthy, of good conduct and 
character, and of complete and unswerving loyalty to the United States 


«i 


> 


r 
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in their capacity as citizens engaged in government activities conducted 
under the constitutional form of Government of the United States. 

(b) No person shall be employed, or retained as an employee, 
in the department unless the employmentof such person is clearly 
consistent with the interests of the national security. 

* *x * ae 
Sec. 5. Security Classification of Positions. 

(a) Any position which is not specifically designated as 
sensitive will be considered to be non-sensitive. 


* * * * 


Sec. 6. Security Investigations. 

(c) Temporary and Intermittent Employees. Certain employees 
in non-sensitive positions whose term of employment is for 6 months 
or less are, subject to the approval of the Civil Service Commission, 
exempted from the investigations normally required for non-sensitive 
positions. Special instructions will be issued concerning such employ- 
ees by the Director of Security. 

x * * * ae 
Sec. 13. Termination of Temporary and Probationary or Trial 
Employees. The regulations in this order are not intended to take 
away any authority which the appointing officer may have to terminate, 
for cause, temporary and probationary or trial employees. 


* * x * * 


Sec. 15. Notification to Employee of Suspension or Reassignment. 


(a) A written statement of charges shall be furnished the em- 


ployee within 30 days after his suspension or temporary reassignment. 
The statement shall also inform the employee of his privileges under 
sec. 16 and if appropriate Sec. 17 of this order. This statement shall 
be as specific and detailed as security considerations, including the 
need for protection of confidential sources of information, permit, and 
shall be subject to amendment within 30 days of issuance. 
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(b)A copy of these regulations shall accompany the statement 
furnished the employee. The text of Executive Order 10450 and the 
act of August 26, 1950, are included in these regulations as Appendix 
C and D respectively. 

Sec. 16. Appeal Procedure. 

(a) An employee shall be afforded an opportunity to submit 
affidavits and statements and to answer, such charges within 30 days 
after the receipt of the statement of such charges, or within 30 days 
after the receipt of an amendment thereof. 

(b) Statements in refutation of the charges and supporting 
documents shall be considered by the Security Legal Officer and the 
Director of Security, who shall make a joint recommendation to the 
Secretary for the disposition of the case. If the Security Legal Officer 
and Director of Security are in disagreement, individual recommen- 
dations shall be made by them. 

(c) Final decision as to termination of the employee will be 
made by the Secretary. 

(d) A written statement of the decision of the Secretary shall 
be furnished the employee. 

(e) Copies of notices of all personnel actions taken in the case 
Shall be supplied by the bureau or office to the Civil Service Com- 
mission. 

Sec. 17. Further Appeal Rights. Permanent or Indefinite Employees. 
An employee who is suspended or temporarily reassigned and who is a 
citizen of the United States and has a permanent or indefinite appoint- 
ment and has completed his probationary or trial period shall, if he 
requests, be given a hearing before a security hearing board, con- 


stituted and conducting hearings as provided in this order. The decision 


of the hearing board will be reviewed and considered by the Secretary 
before a determination is made with respect to the termination of the 
employee. 


* * * * * 
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Sec. 21. Hearing Procedure. The following hearing procedure shall 
be strictly adhered to: 

(a) Hearings before security hearing boards shall be con- 
ducted in an orderly manner and shall be expedited as much as 
possible. 

(b) Testimony before the hearing board shall be given under 
oath or affirmation. 

(c) The hearing board shall take whatever action is neces- 
sary to insure the employee of a full and fair consideration of his case. 
The employee shall be informed by the board of his right: 

(1) To participate in the hearings; 
(2) To be represented by counsel of his choice; 
(3) To present witness and offer other evidence 


in his behalf and in refutation of the charges brought against 


him; and 

(4) To cross-examine any witness offered in 
support of the charges. 

cr ae ss * 

(e) Both the Department and the employee may introduce 
such evidence as the hearing board may deem proper in the particular 
case. Rules of evidence shall not be binding on the board, but reason- 
able restrictions shall be imposed as to relevancy, competency, and 
materiality of matters considered, so that the hearings shall not be 
unduly prolonged. If the employee is or may be handicapped by the 
non-disclosure to him of confidential inform ation or by lack of 
opportunity to cross-examine confidential informants, the hearing 
board shall take that fact into consideration. If a person who has 
made charges against the employee and who is not a confidential 
informant is called as a witness but does not appear and refuses 
either to permit his deposition to be taken or to answer written 
interrogatories, his action in this regard shall be considered by the 


board in evaluating such charges. 
* * * 
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(i) Hearing boards shall conduct the hearing proceedings 
in such manner as to protect from disclosure information affecting 
the national security or tending to disclose or compromise investi- 
gative sources or methods. 

xx * m% a ae 

(k) The board shall reach its conclusions and base its 
determinations on the transcript of the hearing, together with such 
confidential information as it may have in its possession. The con- 
clusions and recommendations of the Board with respect to the em- 
ployee against whom the charges have been made should specifically 
include a recommendation that the services of the employee be ter- 
minated or that termination is not warranted. The board, in making 
its determination, shall take into consideration the inability of the 
employee to meet charges of which he has not been advised because 
of security reasons, specifically or in detail, or to attack the credi- 
bility of witnesses who do not appear. The recommendations of the 
board shall be in writing and shall be signed by a majority of the 
members of the board. The recommendations of the board, and the 
complete record of the case, including investigative reports, shall be 
sent to the Secretary for use in his final review of the case. 


1K * * * * 


Sec. 22. Revocations. This order supersedes all previous 
Departmental security regulations and Secretarial Orders Nos. 2308, 
as amended, 2459, 2460, 2488, 2489, 2490, as amended, 2491, 2538, 
and sections 6 and 7 of 2609, as amended. 


/s/ Douglas McKay 
Secretary of the Interior 








JOIN and SERVE! 
FIVE CENTS 


answer the call 





APPENDIX B-1 


FIVE EMPLOYEES 
WILL BE OUSTED 
‘BAD RISKS’ 


Five Trust Territory per- 






Midkiff said the five are “scat- 
tered in various districts” of the 
Trust Territory and are the only 
ones of the 242 Americans em- 
ployed in the territory. to be un- 
der suspicion. 

In almost every case, he said, 
the suspect will be permitted to 
resign, unless he chooses to fight. 
At least one has intimated he 
will demand a further hearing, 
Midkiff said. 

Allegations are based on ac- 
tivities before coming to the ter- 
ritory, he continued and the sus- 


He gave as an example of a 
security risk a known conscient- 
ious objector, saying that an ad- 
vocate of pacifism is out of place 
in so sensitive and strategic an 
area as the trust territory. 

There is no question of dis- 
loyalty,” he repeated. 

Saying that it was an extreme- | 
ly difficult subject for him to dis- 
cuss, Midkiff concluded: 

“There are many conscientious 
and able people who, not because 
of their disloyalty or lack of pa- 
triotism, are judged best located 
elsewhere than in some possibly 
very sensitive area.” 

Asked if this meant the five 
would be relocated within the de-' 
partment of interior, Midkiff said: 
sadly that he doubted it, because 
of the recent reductions in force 
for budgetary reasons. 





AY, March 13, 1954 


pects have been here “two cr 
three years.” 
| Midkiff stressed that the lo- 
;yalty and patriotism of the five 
are not at issue. 

“I doubt very much,” he said 
firmly, “that any of them were 
mixed up with the Communist 
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Party in the past.” 

Obviously disturoed by his dis- 
tasteful chore of asking the <e- 
signationgs during his current tour 
‘of the islands and hesitant to 
| discuss details of individual cases, 
/ Midkiff attributed his mission !: 


program. 


the federal government's 4 


“Security due to the pressure 
of Communism is of increasing | 
concern to our government,” he| 
said, choosing his words carefully. 

“The President has ordered a 
new look through all departments 
of the government, particularly 
in any sensitive areas and posi. | 
tions to make sure they are safe 
and that no undue chances are 
being taken 

“There Lave not been very ma. | 
hy new cases found — only aj 
few, according to the President. 
“The security section of each 
department in the government has 
restudied all cases, made their 
own decisions and reported to the 
secretaries of the departments, 
who have taken action. 

“It is an attempt to be unus- 
> ually cautious because of the new 
and mounting steps in internation- | 
al tension,” he said. 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 

WASHINGTON 25, D.C. 


PERSONAL Registered Mail 
Return Receipt Requested 
Air Mail 

Memorandum 


To: Mr. William Vincent Vitarelli 
Education and Training Specialist 
Office of the High Commissioner 
Trust Territory of the Pacific Islands 
Honolulu, T. H. 


From: The Secretary of the Interior 


Subject: Suspension under Executive Order 10450 and Public 
Law 733, and Department Order 2738 


1. By virtue of the authority vested in me by Executive Order 
10450 dated April 27, 1953 (18 F. R. 2489) and the Act of August 26, 
1950, (5 U.S.C., 1946 ed., Supp. V, Sec. 22-1 et seq.) as implemented 


by Departmental Order 2738, you are hereby notified that you are sus- 
pended from duty without pay and such suspension shall be effective at 
the close of business of the 2d day of April, 1954. 

2. The reasons for your suspension and the charges against you, 
which are as specific as security interests permit, are as follows: 

(a) That during the years 1941 to 1945, inclusive, but not 
limited thereto, you were either a member of, affiliated with, or in 
sympathetic association with the Communist Party, and members of 
the Communist Party, including but not limited to the following parti- 
culars as to such affiliation and sympathetic association, to-wit: 

(1) During the years 1941 to 1945, inclusive, but not 
limited thereto, you were in sympathetic association with 
persons who were members of, affiliated with, or in sym- 
pathetic association with the Communist Party, including 
but not limited to the following named persons, to-wit: 

F---, also known as F---; W---, also known as W---; 
and W---, also known as W---. 
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QUESTION PRESENTED 


Whether a Government employee who has neither civil 
service nor veteran’s status and as to whom the Act of 
August 26, 1950 (5 U.S.C. 22-1) had no application be- 
cause he occupied a nonsensitive position, and who was 
dismissed as a security risk under the Act of August 26, 
1950, has any right to reinstatement where the Govern- 
ment records of his dismissal have been expunged of all 
reference to the Act of August 26, 1950, and he was not 
denied the benefit of any applicable procedure prescribed 
by statute or departmental regulation. 

















The judgment below should be affirmed because ap- 
See dismissal did not violate any legal right of 


The Department of the Interior Security Regu- 
lations were not applicable to appellant’s dismis- 
sal. In any event, they were complied with. 

1. The Department of the Interior Security 
Regulations were limited to removals under 
the Act of August 26, 1950, and hence had 
no application to appellant’s removal. 

. The Department of the Interior Security 
Regulations were not applicable to appel- 
lant’s removal under the executive’s inherent 
power of removal. 

. Even if the Department of the Interior Reg- 
ulations are deemed applicable to meres 
discharge, they were not violated... ate 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,702 
Wim VINCENT VITARELLI, APPELLANT 
v. 


Frep A. SEATON, ET AL, APPELLEES 


On Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF CASE 


Appellees deem this counterstatement necessary because 
appellant’s brief is replete with statements of fact not 
supported by the record. 

This is an appeal by the plaintiff below, who was dis- 
missed from his position as Education and Training 
Specialist in the Department of the Interior, from an 
order granting the motion of the defendants below (the 
Secretary of the Interior and the Civil Service Commis- 
sioners) for summary judgment and dismissing the com- 
plaint (J.A. 32). Appellant sought restatement to his 
former position, a declaratory judgment that his dismissal 
was unlawful, and expunging of the Government’s rec- 
ords. (J.A. 11-12). 


(1) 
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In 1951 appellant was appointed an Education and 
Traiing Specialist in the Department of the Interior 
to serve in one of the islands in the Trust Territory of 
the Pacific Islands. This was an appointment to a Sched- 
ule |A position excepted from the classified civil service 
and did not confer civil service status on appellant (J.A. 
2, 13, 20-1; Appellant’s Brief, p. 2). He likewise did not 
have veteran’s status (Appellant’s Brief, p. 11). In con- 
nection with this appointment, appellant entered into an 
employment agreement with the High Commissioner of 
the Trust Territory of the Pacific Islands by which “you 
[appellant] agree to serve for a period of twenty-four 
(24) months or such part thereof as your services may 
be needed.” (J.A. 22). 

In April 1954 (after the establishment of the govern- 
ment employees security program by Executive Order 
10450, April 27, 1953, 18 F. B. 2489), appellant was sus- 
pended and served with charges by the Secretary of the 
Interior, pursuant to the Act of August 26, 1950, 64 Stat. 
476, 5 U.S.C. 22-1, and Executive Order 10450. The 
charges were that appellant was a member of, affiliated 
with, or in sympathetic association with the Communist 
Party and his behavior, activities and associations tended 
to show that he was not reliable or trustworthy. (Ap- 
pellant’s App. B-2; J.A. 3, 14). Appellant answered the 
charges with forty-four supporting affidavits but was in- 
formed by the Secretary of the Interior on June 11, 1954, 
that his answer and supporting documents did not con- 
stitute sufficient grounds to reinstate him (J.A. 4, 15). 
Appellant was then given a hearing before a security 
hearing board, which he attended with counsel. He was 
not confronted with any witnesses against him, and con- 
fidential information concerning him was not disclosed to 
him (J.A. 4, 15, 25). 

On September 2, 1954, the Secretary of the Interior 
found that it was “advisable and necessary that the em- 
ployment of William Vincent Vitarelli should be termi- 
nated in the interest of national security for the reasons 
specifically set forth in the letter of charges dated March 
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30, 1954” and ordered appellant’s employment “terminated 
in the interest of national security” as of September 10, 
1954 (J.A. 5, 15, 246). Upon appellant’s application for 
rehearing additional testimony was taken from the per- 
sonnel officer of the Trust Territories but appellant’s 
application was denied by the Secretary of the Interior 
on May 11, 1956 (J.A. 7, 16). 

The position from which appellant was removed had 
not been designated as sensitive by the Department of 
the Interior (J.A. 3, 14). On June 12, 1956, following 
the decision in Cole v. Young, 351 U.S. 536, appellant 
made demand upon the Secretary of the Interior for 
reinstatement, but this has not been granted (J.A. 7, 
17). 

The official Notification of Personnel Action in the De- 
partment of the Interior reflecting appellant’s termina- 
tion stated: “This action is being taken in accordance 
with the provisions of Executive Order 10450.” (J.A. 26) 
After the filing of appellant’s complaint, the records of 
the Civil Service Commission were voluntarily expunged 
of all adverse findings made with respect to appellant 
under Executive Order 10450 (J.A. 28-9). A new Noti- 
fication of Personnel Action was issued by the Depart- 
ment of the Interior bearing the same date as the prior 
one reflecting appellant’s termination but without the 
reference to the termination’s having been taken under 
Executive Order 10450 and stating: “This Form 50 is a 
revision of and replaces the original bearing the same 
date.” (J.A. 27-8). 

After an answer was filed by appellees (J.A. 13-9) the 
District Court granted appellees’ motion for summary 
jadgment and dismissed the complaint, on the following 
ground: 


. .. and it appearing that the removal of plain- 
tiff as a “security risk” under the Act of August 
26, 1950 (5 U.S.C. 22-1) has been conceded by the 
defendants not to have been authorized under that 
act; that the defendants have taken all practical 
steps, short of reinstating plaintiff or giving him 
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back pay, to remove the stigma, if any, which may 
have resulted from his removal by expunging from 
the records of the Department of the Interior and 
the Civil Service Commission all adverse statements 
with respect to plaintiff as a “security risk” under 
‘Executive Order 10450; that the position to which 
plaintiff seeks reinstatement was and is a “Schedule 
A” position, which is excepted from the competitive 
civil service and from which plaintiff could be sum- 
marily removed with or without cause under the 
general authority of the executive branch to appoint 
and remove employees excepted from the competitive 
civil service; and that this Court cannot order the 
Teinstatement of plaintiff whose tenure, as a “Sched- 
ule A” employee, is only at the will of the employing 
Government; * * * (J.A. 32). 


SUMMARY OF ARGUMENT 


Since appellant was not in the classified civil service 
and does not have veteran’s status, he was not entitled to 
the procedural benefits of the Lloyd-LaFollette Act or 


of the Veterans’ Preference Act. Nor was he entitled to 
the procedural benefits of the Act of August 26, 1950, 
Executive Order 10450, and the Department of the In- 
terior Security Regulations issued thereunder, since they 
were applicable only to removals from sensitive positions 
whereas appellant occupied a nonsensitive position. Even 
if the Department of the Interior Security Regulations 
are deemed applicable to appellant’s dismissal, there was 
no failure to comply with them. 

Appellant was entitled to the relief of having the 
Government’s records expunged of any reference to his 
having been dismissed as a security risk pursuant to the 
Act of August 26, 1950. That relief has, however, been 
voluntarily given appellant by appellees. So his dismissal 
now stands as an exercise of the executive’s unqualified 
authority over executive employees and carries no derog- 
atory implication. 

Appellant was an employee at will, subject to dismissal 
by the Secretary of the Interior without any procedure 
and on any ground or no ground at all. Since there was 





5 


no dismissal procedure prescribed either by statute or 
regulation which was applicable to him, there is no basis 
for judicial review of his dismissal. 


ARGUMENT 


The Judgment Below Should Be Affirmed Because 
Appellant’s Dismissal Did Not Violate Any Legal 
Right of His 


We approach this case with the basic proposition that 
the responsibility for the quality of Government officers 
and employees is vested in the executive and legislative 
branches (Constitution, Art. IT, Sees. 2, 3). The President 
has the discretionary power of removal of such employees, 
derived from the nature of his executive office, which is 
unrestricted except as Congress, in the exercise of its 
power to provide for the appointment of inferior federal 
officers (Constitution, Art. IT, Sec. 2), may validly limit 
it by legislation. Myers v. United States, 272 U.S. 52. 

The constitutional responsibility of the executive and 
legislative branches of the Government in matters of 
personnel administration of necessity comprehends, as a 
corollary of the appointive authority, the power of re- 
moval. No function is more clearly internal to the execu- 
tive branch than the selection and retention or dismissal 
of its employees. Furthermore, the appointment to and 
tenure of public office are not contract or property rights. 
Taylor and Marshall v. Beckham, 178 U.S. 548, 576; 
Crenshaw v. United States, 134 U.S. 99, 104; In re Saw- 
yer, 124 U.S. 200, 210; Butler v. Pennsylvania, 10 How. 
402, 416-8. Hence, where an executive office is held at 
the discretion of the appointing authority, the courts “can 
have no control over the appointment or removal, or en- 
tertain any inquiry into the grounds of removal.” Matter 
of Hennen, 13 Pet. 230, 261. 

Accordingly, both the Supreme Court and this Court 
have time and again held that judicial review of dis- 
missals from the executive branch is limited to determin- 
ing whether or not there has been substantial departure 
from applicable procedures prescribed by statute or regu- 
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lation. Eberlem v. United States, 257 U.S. 82; Burnap v. 
United States, 252 U.S. 512; Reagan v. United States, 182 
US. 419; Keim v. United States, 177 U.S. 290; Green v. 
Baughman — U.S. App. D.C. — —, 243 F.2d 610, 613; 
Hargett v. Summerfield, — U.S. App. D.C., 243 F.2d 29, 
32; Saggau v. Young, — U.S. App. D.C. —, 240: F.2d 865 ; 
Ellmore v. Brucker, 99 U.S. App. D.C. 1, 4, 236 F.2d 734, 
736-7; Smith v. Dulles, 99 U.S. App. D.C. 6, 9, 236 F.2d 
739, 742; Boylan v. Quarles, 98 U.S. App. D.C. 387, 235 
F.2d 834; Keyton v. Anderson, 97 U.S. App. D.C. 178, 
229 F.2d 519; Wiliams v. Cravens, 93 U.S. App. D.C. 380, 
210 F.2d 874; Kohlberg v. Gray, 93 U.S. App. D.C. 97, 
207 F.2d 35; Blackmon v. Lee, 92 U.S. App. D.C. 268, 
205 F.2d 13; Terry v. Stevens, 92 U.S. App. D.C. 212, 
203 F.2d 219. 

So the question here is whether any applicable statute 
or regulation was violated in appellant’s dismissal. The 
answer is, none. Appellant concedes that since he ocen- 
pied a Schedule A position excepted from the classified 
civil service, the procedural benefits of the Lloyd-La- 
Follette Act, 5 U.S.C. 652, which by its terms applies 
only to removals from the classified civil service, are not 
applicable to him (Appellant’s Brief, p. 11). See Bailey 
v. Richardson, 86 App. D.C. 248, 254, 182 F.2d 46, 52, 
affirmed by an equally divided court, 341 U.S. 918. Like- 
wise, appellant concedes that he is not a veteran and 
hence was not entitled to the protection of the Veterans’ 
Preference Act (Appellant’s Brief, p. 11). 

Since the position from which appellant was removed 
had not been designated as sensitive, the procedure pre- 
seribed by Act of August 6, 1950, 64 Stat. 476, 5 U.S.C. 
22-1, and Executive Order 10450 promulgated thereunder 
had no application to him, as was established by the 
Supreme Court’s decision of June 11, 1956, in Cole v. 
Young, 351 U.S. 536. 

Although appellant relies (Brief, page 31) on Cole v. 
Young to establish that his dismissal from a nonsensitive 
position was not authorized under the Act of August 26, 
1950, and Executive Order 10450, he inconsistently argues 
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that the dismissal was invalid because, he asserts, the 
procedure prescribed by that Act and Executive Order 
and Department of the Interior Security Regulations 
issued thereunder (Appellant’s App. A-5) was not fol- 
lowed (Appellant’s Brief, pp. 18-27 ). Appellant is thus 
complaining that he did not receive the benefits of a 
statute and executive order which were as a matter of 
law not applicable to his dismissal. 

Cole v. Young does not support appellant’s claim for 
reinstatement because the basis for Cole’s reinstatement 
was that he, as a veteran, had been denied the procedure 
given him by the Veterans’ Preference Act. See 351 U. &. 
at 541. But appellant concededly had no rights under 
that Act. 

The fact that the Secretary of the Interior cited the 
wrong legal authority for dismissing appellant; ie. the 
Act of August 26, 1950, and Executive Order 10450, 
rather than the executive’s inherent power of dismissal 
of an employee not protected by any statute does not 
vitiate the dismissal. That does not establish that ap- 
pellant was deprived of any procedure given him by 
statute or regulation, which is the only basis for jadicial 
review of this executive function. By expunging the 
record of appellant’s dismissal of all reference to security 
considerations (J.A. 27-9), his dismissal stands as an 
exercise of the executive’s inherent authority over execu- 
tive employees, not subject to judicial review. Shurtleff 
v. Umted States, 189 U.S. 311. 

Securities and Exchange Commission. v. Chenery Cor- 
poration, 318 U.S. 80, involved a different situation. 
Under the Public Utility Holding Company Act, the scope 


1 Compare the rule that even an improper motive or malice does 
not invalidate executive action within the scope of legal authority. 
Isbrandtsen-Moller Co. v. United States, 300 U.S. 189, 145; United 
States Vv. Rock Royal Co-operative, 307 U.S. 533, 559-60. Likewise, 
a correct judgment of a court will not be reversed because it was 
based on an improper legal reason. Helvering v. Gowran, 302 U.S. 
238, 245-6; Riley Investment Co. v. Commissioner of Internal 
Revenue, 311 U.S. 55, 59; Jaffke v. Dunham, 352 U.S. 280; Laugh- 
lin v. Eicher, 79 U.S. App. D.C. 266, 269, 145 F.2d 700, 708. 
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of judicial review of orders of the Securities and Ex- 
change Commission is much broader than is the scope of 
judicial review of dismissals of executive employees. 15 
U.S.C. 79x. There the order under review was issued by 
the Commission by applying principles of equity laid 
down by the courts. The correctness of the Commission’s 
application of such principles was, therefore, subject to 
judicial review. Here, on the other hand, judicial review 
is limited to questions of noncompliance with applicable 
procedure, and appellant is unable to show any such non- 
compliance. Citing the wrong legal authority in the de- 
termination of the Secretary of the Interior is not a 
failure to comply with applicable procedure. 
Significantly, in the Chenery case the Supreme Court 
merely remanded the case to the Commission to give it 
an opportunity to enunciate a correct legal basis for its 
order. See Securities and Exchange Commission v. Chen- 
ery Corporation, 332 U.S. 194, 200-1, upholding the same 
order and stating: “The fact that the Commission had 
committed a legal error in its first disposition of the case 
certainly gave Federal’s management no vested right to 
receive the benefits of such an order. See Federal Com- 
munications Commission v. Pottsville Broadcasting Co., 
309 U.S. 134, 145. After the remand was made, therefore, 
the Commission was bound to deal with the problem 
afresh, performing the function delegated to it by Con- 
gress.” Here appellant likewise had no vested right to 
reinstatement because of the Secretary’s initial reliance 
on the Act of August 26, 1950. His only right was to 
have the Secretary correct his erroneous reliance on that 
Act; and that appellant has received voluntarily by the 
issuance of the new Notification of Personnel Action elimi- 
nating all reference to the Act of August 26, 1950. 
Similarly, in Perkins v. Elg, 307 U.S. 325, 349-50, the 
Supreme Court corrected the error of the Secretary of 
State in denying a passport upon an erroneous legal 
ground, but left him free to deny the passport on any 
other valid ground. This Court has taken the same ap- 
proach in suits to compel the issuance of a passport. 
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Dayton v. Dulles, 99 U.S. App. D.C. 47, 237 F.2d 43; 
Boudin v. Dulles, 98 U.S. App. D.C. 305, 235 F.2d 532; 
Shachtman v. Dulles, 96 U.S. App. D.C. 287, 225 F.2d 938; 
Dulles v. Nathan, 96 U.S. App. D.C. 190, 225 F.2d 29. 


A. The Department of the Interior Security Regula- 
tions Were Not Applicable to Appellant’s Dismissal. 
In Any Event, They Were Complied With. 


Appellant argues, in reliance upon Service v. Dulles, 
354 U. S. —, 1 L ed 2d 1403, that even though the Act of 
August 26, 1950, and Executive Order 10450 were not 
validly applicable to his removal from his nonsensitive 
position in the Department of the Interior, the Secretary 
of the Interior voluntarily made that department’s Se- 
curity Regulations applicable to all employees and hence 
bound himself to follow the procedure therein prescribed 
in removing any employee on security grounds. To this 
argument there are three answers: (1) the Security 
Regulations were limited to removals authorized by the 
Act of August 26, 1950, and Executive Order 10450; (2) 
they were not applicable to removals under the execu- 
tive’s inherent power of removal unrestricted by statute; 
and (3) in any event, there was no failure to comply 
with these regulations in appellant’s removal. 


1. The Department of the Interior Security Regula- 
tions Were Limited to Removals under the Act of 
August 26, 1950, and Hence Had No Application to 
Appellant’s Removal 


The Department of the Interior’s Security Regulations 
(Appellant’s App. A-5) were expressly promulgated as 
an implementation of the government employees security 
program prescribed by the Act of August 26, 1950, and 
Executive Order 10450. Section 2 of that order imposed 
upon each department head the responsibility for estab- 
lishing an effective employee security program (18 F. R. 
2489; Appellant’s App. A-4). The Regulations expressly 
state that they “are issued in accordance with the Act of 
August 26, 1950, . . . and Executive Order 10450 .. .” 
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and in many respects use language identical to that 
in Executive Order 10450 (e.g., Secs. 3, 4, 15(b); full text 
in Bureau of National Affairs, Government Security and 
Loyalty, pp. 15:411-15 :440). 

Accordingly, the Regulations were not intended to 
have any application except to cases coming within the 
scope of that Act and Executive Order. At the time they 
were issued the executive branch of the Government 
erroneously construed the Act of August 26, 1950, as 
covering all Government employees. But that error is no 
ground for giving the Regulations a coverage beyond the 
valid scope of the Act and Executive Order pursuant 
to which they were issued. Hence, they had no applica- 
tion to appellant’s removal from a nonsensitive position 
beyond the coverage of the Act of August 26, 1950. 

Service v. Dulles, 354 U. S. —, 1 L ed 2d 1403, in- 
volved a different situation. There the regulations which 
were held to have been violated in Service’s dismissal 
were issued pursuant to a statute covering the dismissal 
of all employees of the Department of State, and the 
regulations were given a coverage coextensive with the 
statute under which they were issued. Here, by contrast, 
the statute under which the Interior Department Regn- 
lations were issued covered dismissals from sensitive 
positions only. Since appellant was not within that cover- 
age, the regulations had no application to him. 

Furthermore, Service v. Dulles is also distinguishable 
on the ground that since Service’s dismissal could not 
validly rest on the summary dismissal statute invoked 
by the Secretary of State, because applicable regulations 
thereunder were not complied with, Service, as a foreign 
service officer, was denied the procedure to which he 
was entitled under the Foreign Service Act of 1946 (22 
U.S.C. 801 et seq.). See footnote 12 of the Supreme 
Court’s opinion, 354 U.S. at —, 1 L ed 2d at 1409. But 
here appellant had no rights under any other statute 
which were violated by his dismissal. 

In Haynes v. Thomas, 98 U.S. App. D.C. 131, 232 F.2d 
688, this court held that the Act of August 26, 1950, 
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was applicable to the dismissal of a probationary em- 
ployee and, since the provisions of that Act had con- 
cededly not been followed, directed the employee’s rein- 
statement. That ruling can scarcely help appellant, since 
the Act of August 26, 1950, was concededly not applicable 
to his dismissal. 

2. The Department of the Interior Security Regula- 


tions Were Not Applicable to Appellant’s Removal 
Under the Executive’s Inherent Power of Removal 


Appellant argues that the procedure prescribed by the 
Department of the Interior Security Regulations was 
applicable to the removal of any employee on security 
grounds, irrespective of the basic legal authority under 
which the removal was effected. There is no warrant for 
that construction. 

As shown above, the Security Regulations were ex- 
pressly promulgated as an implementation of the em- 
ployees security program authorized by the Act of Anu- 
gust 26, 1950, and Executive Order 10450. That Act did 
not provide an exclusive means of dismissing employees 
on security grounds, as appellant asserts (Brief, p. 19). 
On the contrary, it provided an additional legal authority 
for such dismissals. Employees in the competitive civil 
service or with veterans’ status can still be dismissed 
under those Acts, whether on security grounds or other- 
wise. The Act of August 26, 1950, provided, however, 
the administrative advantage of not requiring charges 
to be stated more specifically than “security considera- 
tions permit” and made the decision of the department 
head “conclusive and final” (5 U.S.C. 22-1). By contrast 
the Lloyd-LaFollette Act (5 U.S.C. 652) and the Veter- 
ans’ Preference Act (5 U.S.C. 863) do not permit secur- 
ity information to be withheld from the charges and 
make the department heads’ decisions subject to review 
by the Civil Service Commission. 


As stated in Colé v. Young, 351 U. 8S. at 543: 


In aaserare ting the 1950 Act, it is important to 
note that that Act is not the only, nor even the pri- 
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| Mary, source of authority to dismiss Government 
_employees. The general personnel laws—the Lloyd- 
! Lafollette and Veterans’ Preference Acts—authorize 
| dismissals for “such cause as will promote the eff- 
| ciency of the service,” and the ground which we con- 
_ elude was the basis for petitioner’s discharge here— 
_a reasonable doubt as to his loyalty—was recognized 
as a “cause” for dismissal under those procedures 
as early as 1942. 


Accordingly, since the Department of the Interior’s 
Security Regulations were applicable only to dismissals 
pursuant to the Act of August 26, 1950, they were not 
the exclusive procedure for dismissing appellant. On the 
contrary, since appellant was not within the protection of 
the Lloyd-Lafollette Act, the Veterans’ Preference Act, 
or the Act of August 26, 1950, he was an employee at 
will, subject to dismissal under the executive’s “absolute” 
power, on security or other grounds, or on no grounds 
at all. Haynes v. Thomas, 98 U.S. App. D.C. 131, 135, 
232 F.2d 688, 692; Baidey v. Richardson, 86 U.S. App. 
D.C. 248, 253, 267, 182 F.2d 46, 51, 65, affirmed by an 
equally divided court, 341 U.S. 918. 


| 3. Even If the Department of the Interior Regulations 
Are Deemed Applicable to Appellant’s Discharge, 
They Were Not Violated. 


Although we have shown above that the Department 
of the Interior Security Regulations had no application 
to appellant’s dismissal, we show here that he was in 
fact given the procedure prescribed by the Act of Au- 
gust 26, 1950, Executive Order 10450, and the depart- 
mental security regulations. 

Appellant’s contention that the charges against him 
were not sufficiently specific is disposed of by the fact 
that the Act of August 26, 1950, provides that the 
charges “shall be stated as specifically as security con- 
siderations permit” (5 U.S.C. 22-1). This leaves the de- 
gree of specificity of the charges “a wholly discretionary 
matter” with the department head which this Court will 
not undertake to review. Bailey v. Richardson, 86 U.S. 





13 


App. D.C. 248, 254, 182 F.2d 46, 52, affirmed by an 
equally divided court, 341 U.S. 918. Cases such as Money 
v. Anderson, 93 U.S. App. D.C. 130, 208 F.2d 34, and Deak 
v. Pace, 88 U.S. App. D.C. 50, 185 F.2d 997, involving dis- 
missals under statutes not permitting the withholding 
of security information from the charges are obviously 
inapplicable. Simmons v. United States, 348 US. 397, 
likewise involved an interpretation of the Universal Mili- 
tary Training and Service Act which, unlike the Act of 
August 26, 1950, does not provide for the withholding 
of security information. Even so, that statute was con- 
strued as authorizing the withholding of F.B.I. reports. 
See also United States v. Nugent, 346 U.S. 1. 

Appellant’s contentions (Brief, 23-5) that the security 
board which heard his case asked questions unrelated to 
the charges and failed to reach an “independent judg- 
ment” on the charges are, in the first place, not made 
out by the record. In the second place, they are not 
issues which this Court will review, since the courts do 
not undertake to review the adequacy of the administra- 
tive evidence on which an employee’s dismissal is based 
or the merits of the department head’s decision. See the 
eases cited at page 6, supra. That is all the more true 
when, as here, the Court does not have the complete 
record before it, since the Secretary of the Interior took 
into account confidential information, as he was entitled 
to do. Bailey v. Richardson, 86 App. D.C. 248, 253-4, 
257-8, 182 F.2d 46, 51-2, 55-6, affirmed by an equally- 
divided court, 341 U.S. 918. 

Contrary to appellant’s brief (p. 25), Gonzales v. United 
States, 348 U.S. 407, does not establish that it was a con- 
stitutional requirement of a fair hearing that appellant 
be given a copy of the recommendations of the security 
hearing board. That case merely involved an interpreta- 
tion of the Universal Military Training and Service Act, 
where no security considerations were involved. Here, 
to disclose the recommendations of the hearing board 
might well reveal classified information. 
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Finally, appellant’s contention that the Findings and 
Fimal Determination of the Secretary of the Interior 
(J.A. 24) did not specify which charges were the basis 
for his removal is without merit. The Findings and Final 
Determination specifically state that appellant’s employ- 
ment should be terminated “for the reasons specifically 
set forth in the letter of charges dated March 30, 1954.” 
That was a sufficient compliance with the provision of 
the Act of August 26, 1950, that the employee is to be 
given “a written statement of the decision of the agency 
head.” 5 U.S.C. 22-1. This Court’s holding on this precise 
point in Cole v. Young, 96 U.S. App. D.C. 379, 383, 226 
F.2d 337, 341, reversed on other grounds, 351 U.S. 536, is 
controlling. Furthermore, in Green v. Baughman, — U.S. 
App. D.C. —, —, 243 F.2d 610, 612, this Court held 
that the agency head’s decision that “the charges are 
sustained” complied with the requirement in the Veter- 
ans’ Preference Act of a statement of the reasons for the 
discharge. 

Mulligan v. Andrews, 93 U.S. App. D.C. 375, 211 F.2d 
28, is inapplicable here. That was a dismissal under the 
Lloyd-LaFollette Act, under which the Civil Service Com- 
mission Regulations required the decision to state the 
“reasons” therefor, whereas no such requirement is con- 
tained in the Act of August 26, 1950, as this Court pointed 
out in Cole v. Young, supra. Furthermore, in that case 
the notification of dismissal did not state that it was 
based on the charges so it was impossible to tell whether 
or not the dismissal was on the grounds stated in the 
charges. See Williams v. Cravens, 93 U.S. App. D.C. 380, 
381, 210 F.2d 874, 876, for this explanation of the Mulli- 
gam decision. Here, by contrast, it was made perfectly 
plain in the Secretary’s findings that the dismissal was 
based on the charges of March 30, 1954 (J.A. 25). 

In Kutcher v. Higley, 98 U.S. App. D.C. 278, 235 F.2d 
905, it affirmatively appeared from the ruling of the 
agency board that the employee was dismissed on grounds 
other than those stated in the charges against him. Here 
the dismissal was expressly based on the charges. 
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Accordingly, even if the Department of the Interior 

Security Regulations were deemed to be applicable to 
appellant’s dismissal, there was no failure to comply with 
them. 
Appellant’s contention (Brief, pp. 13-17) that the “badge 
of infamy” imposed upon him by dismissing him as a 
security risk was a violation of his constitutional rights 
is readily disposed of. Whatever stigma resulted from 
his dismissal is no longer a basis for judicial relief, 
because appropriate relief has already been voluntarily 
given appellant by appellees. The records of both the 
Department of the Interior and the Civil Service Com- 
mission have been expunged of all reference to the se- 
curity aspects of appellant’s dismissal (J.A. 27-9). On 
the records, his dismissal now appears merely as an 
exercise of the executive’s unqualified authority to ter- 
minate the employment of an employee at will, without 
stated grounds. As such “his removal cannot be regarded 
as the least imputation on his character for integrity 
or capacity.” Shurtleff v. United States, 189 U.S. 311, 
317. See also Scher v. Weeks, 97 U.S. App. D.C. 335, 231 
F.2d 494, holding that a comparable dismissal “carries 
no implication that he might be either disloyal or a se- 
curity risk.” 

A government employee wrongfully dismissed on loyal- 
ty grounds has been held to be entitled to have the gov- 
ernment’s records expunged of that derogatory character- 
ization. Peters v. Hobby, 349 U.S. 331, 349. That relief 
appellant has been voluntarily given. But no ease holds 
that an employee whose dismissal was not violative of 
any procedural right given by statute or regulation is 
entitled to the further relief of reinstatement. 

In Peters v. Hobby, Dr. Peters was entitled to the 
procedure prescribed by Executive Order 9835 (March 
12, 1947, 12 F.R. 1935), which was applicable to all gov- 
ernment employees. Since he did not receive it, he would 
have been entitled to reinstatement except for the fact 
that the term of his appointment had expired. Likewise 
in Cole v. Young, 351 U. S. 536, 541, the employee was 

















16 


entitled to reinstatement because he was wrongfully de- 
prived of the Veterans’ Preference Act procedure. And 
in Service v. Dulles, 354 U. S. —, 1 L ed 2d 1403, the 
employee was entitled to reinstatement because he was 
wrongfully deprived the procedure given him by appli- 
cable ‘Department of State regulations: Here, however, 
appellant has not been deprived of any applicable pro- 
cedure. As shown at page 6, supra, the Lloyd-LaFollette 
Act, the Veterans’ Preferance Act, and the Act of August 
26, 1950, were all inapplicable to him. 

Wewman v. Updegraff, 344 U.S. 183, 190, held that it 
was|a denial of due process for a state to find a con- 
clusive presumption of disloyalty from innocent member- 
ship in an organization on the Attorney General’s list. 
Similarly, Slochower v. Board of Education, 350 U.S. 551, 
909, held that it was a denial of due process for a state 
to dismiss an employee with tenure (unlike appellant 
here) by drawing a conclusive presumption of guilt from 
a plea of the Fifth Amendment. Both cases are merely 
illustrative of the established principle that due process 
prohibits the government from establishing a presumption 
solely on the basis of a proved fact which has no ra- 
tional connection with the ultimate fact presumed. See 
Tot v. United States, 319 U.S. 463, 467. Nothing of that 
sort is involved here. No presumption, conclusive or 
rebuttable, was made as to whether there was a basis 
for terminating appellant’s employment. And unlike those 
cases, appellant here had opportunity to rebut the charges 
against him. 

The cases cited in appellant’s brief (page 16) involving 
governmental action which imposes a legal disability 
upon a person’s engaging in a private trade or business 
are inapplicable. The termination of appellant’s employ- 
ment with the Department of the Interior obviously does 
not impose any legal bar to his working for any em- 
ployer, private or governmental. Appellant’s assertion 
(Brief, p. 15) that he has been unable to obtain any 
suitable employment has no foundation in the record; 
apparently takes no account of the fact that his record 
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has been expunged of all references to security con- 
siderations; and is immaterial anyway. Since appellant’s 
dismissal did not violate any right given by statute or 
regulation, any adverse consequences of public opinion 
do not entitle him to reinstatement. Bailey v. Richardson, 
86 U. S. App. D. C. 248, 265, 182 F.2d 46, 63, affirmed by 
an equally-divided court, 341 U.S. 918. See also Black v. 
Cutter Laboratories, 351 U.S. 292, holding that dismissal 
of an employee as a Communist presents no federal con- 
stitutional question. 


CONCLUSION 


The judgment of the district court should be affirmed 
on the ground that appellant was not deprived of any 
procedural right given him by statute or regulation and 
the only relief to which he was entitled, expunging of the 
Government’s records, has been given him by appellees 
voluntarily 
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